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IN THE LOCAL COURT 

AT DARWIN IN THE NORTHERN  

TERRITORY OF AUSTRALIA 

No. 2025-00599-LC 

BETWEEN: 

Miguel Trigoso 

Applicant 

AND: 

Northern Territory of Australia 

Defendant 

REASONS FOR DECISION 

(Delivered 18 August 2026) 

JUDGE O’LOUGHLIN 

Introduction 

1. The Plaintiff is claiming damages arising from him receiving an infringement notice for failing to 

wear a mask during the Covid pandemic. 

Background Facts 

2. In 2020 a pandemic was developing and the Chief Health Officer issued Direction 142, 

requiring individuals to wear a mask in certain situations. Direction 35 was also issued, forcing 

individuals to “check in” when attending particular locations. 

3. Some people took offence to these Directions and on 27 January 2022 the Plaintiff joined 

others in a protest at the Palmerston Police Station. The relevant part of the protest was 

summarised by police in the following manner:    

“….the offender attended Palmerston Police Station on Thursday 27 January 2022 at 1225 hrs, 

along with at least 10 other persons involved with "Free in the NT". They attended there to serve 

documents to Police to investigate the Chief Minister for offences against International Common 

Law. TRIGOSO [the plaintiff], along with the rest of the group, was not wearing a mask, breaching 

CHO Direction 142.” 

4. The Plaintiff also failed to check in at the Police Station, thereby breaching the Direction 35.  

5. The Plaintiff was issued with an Infringement Notice which unhelpfully described the offence 

as “Contravention of Emergency Declaration or Direction – Individual”. This is not well described 

or particularised, but a police data entry titled “Charge Details” contained the text referred to 

in paragraph 3 above. This suggests that the basis for the infringement notice was the failure 

to wear a mask.   

6. On the afternoon of 3 February 2022, the Plaintiff emailed the police and pointed out that 

Direction 142 was not breached if the individual has a medical condition preventing them from 
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wearing a mask. The Plaintiff claimed to have such a condition and attached his medical 

exemption from his GP.  

7. On the same day Acting Senior Sergeant Kennon replied by email: 

“Dear Mr Trigoso 

The medical certificate does not provide an exemption from “checking in” as required by Chief 

Health Officer Direction 35/2021. You did not “check in” on attendance at the Palmerston Police 

Station on 27/01/2022. 

Do you have a medical exemption from “checking in” that you can provide for the Chief Health 

Officer to consider withdrawing your infringement? 

If you do not have an exemption from “checking in” then the infringement stands. 

Regards 

Ian” 

8. The above email is incorrect, as Direction 35 does not provide a medical exemption from the 

requirement to check in.   

9. This email, and perhaps this error, caused Ian Kennon to be named as the “Principal Tortfeasor” 

in this proceeding, and the Plaintiff alleges the request for a medical exemption arose from 

maliciousness or misfeasance rather than mistake.  

10. Rather than point out the error, the Plaintiff replied a few days later with the following 

nonsensical legal threat: 

“Any further attempts to force me into a contract will result in a private prosecution and a 

commercial lien, individually against your properties.” 

11. Over the next period, the Plaintiff issued a number of documents to Mr Kennon and other 

police officers purporting to be legal notices, most of which lacked any apparent meaning.  

 

12. On or around November 2023 the Plaintiff discovered that his driver’s licence had been 

suspended because of the unpaid infringement notice. This caused him to write further emails 

to the police and on 7 March 2024, Superintendent Shean wrote an apology to the Plaintiff and 

said the infringement would be withdrawn: 
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“Good morning / afternoon, 

On 31 January 2022 you were issued an infringement notice for breaching the Chief Health Officer 

(CHO) Directions – whilst not specifically stipulated on the infringement notice, it was for failing to 

wear a mask on 27 January 2022. 

You subsequently presented to police, a valid medical exemption negating the necessity to wear a 

mask pursuant to the CHO direction. 

At the time the exemption was disclosed, the infringement notice ought to have been withdrawn 

however it was not. 

After having reviewed this matter, I can advise that I have approved the withdrawal of the 

infringement notice. I have notified both the Police Infringement Office and the Fines Recovery Unit 

of this outcome. 

On behalf of the Northern Territory Police Force, I apologise for any inconvenience caused. 

Regards 

Daniel Shean” 

13. The statement of claim was filed 5 March 2025 alleging that the police actions constituted 

misfeasance of public office or malicious prosecution. 

14. The claim was filed outside the limitation period, and the Plaintiff also pleaded a request for an 

extension of time (which was opposed). The hearing was conducted in one day with an agreed 

court book, and no witnesses were called. 

Extension of Time 

15. Section 162 of the Police Administration Act 1978 imposes a very short limitation period 

requiring proceedings against police to be commenced within two months.  

16. The NTSC Full Court in Johnson v NTA [2014] NTSC 18 held that this time limit can be extended 

pursuant to section 44 of the Limitation Act 1981. Subsection 44 (3) of that Act states the court 

cannot extend a limitation period unless it is satisfied that:  

“.. facts material to the plaintiff's case were not ascertained by [them] until some time within 12 

months before the expiration of the limitation period or occurring after the expiration of that 

period.” 

17. The evidence suggests the Plaintiff reasonably thought that the infringement notice was issued 

only because of the failure to wear a mask, but subsequently the police claimed the failure to 

check in was a second reason.  It was not until 7 March 2024 that there was a clear statement 

from the police that the notice was only issued in respect of the mask breach.  

18. I find this was a material fact, just within 12 months of the proceeding being commenced, and 

I will allow the extension of time.  

19. The Plaintiff argued another alleged new material fact as a basis for an extension of time -   the 

publication of the decision of Beame; Els v Commissioner of Police & Ors [2023] NSWSC 347.     

20. I do not regard this to be a material fact as it is a finding by a NSW Court, following a concession 

by the defendant, about a NSW instrument, and whether it complied with a NSW Act. This case 

is immaterial to this proceeding and Mr Withnall for the Plaintiff could not point to any NT case 

which applied or even referred to the Beame decision. 
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Misfeasance in Public Office 

21. The Plaintiff alleges that the actions of the police officers constituted the tort of misfeasance 

of public office (a public officer has, with malice or recklessness, invalidly carried out some 

public duty and caused harm).    

22. Rares J in Brett Cattle Company Pty Ltd v Minister for Agriculture [2020] FCA 732 addressed this 

cause of action and stated at [270]: 

Relevantly, it is a tort that requires the claimant to establish that the public officer abused or 

misused his or her office intentionally, that is by either intending to cause harm (the first limb) or 

knowingly acting in excess of his or her power (the second limb): [citations omitted] ….The intention 

or state of mind of the public officer when exercising the power, which he or she appears to hold, is 

critical to the ascertainment of whether he or she misused the public office in that exercise. 

23. Rares J also referred to authorities stating that reckless indifference as to acting in excess of 

power was sufficient to make out the second limb.   

Malicious Prosecution 

24. The Plaintiff also alleges he has suffered harm by a malicious prosecution where the High Court 

in A v NSW (2007) 230 CLR stated that the elements of this tort are:  

a. the defendant instituted or continued criminal proceedings against the plaintiff; 

b. the proceedings were resolved in the plaintiff’s favour; 

c. the defendant acted without reasonable and probable cause in bringing or continuing the 

proceedings; and 

d. the defendant brought or continued the proceedings for an improper purpose. 

25. It was not in doubt that the proceedings were resolved in the Plaintiff’s favour, but the 

Defendant argued the remaining elements were not present. 

Is an Infringement Notice a Prosecution? 

26. The Defendant submitted malicious prosecution has no application as an infringement notice 

as it is not a prosecution for the purposes of the tort of malicious prosecution. The Defendant 

referred to Clavel v Savage [2013] NSWSC 775, but much of the discussion by Rothman J 

supports the proposition that “prosecution” has a wide meaning. 

27. Rothman J referred to the High Court decision in A v State of New South Wales (2007) 230 CLR 

500 at [1] which stated that the tort “generally” applies to criminal proceedings and commented 

at [41] that “the High Court contemplates proceedings other than criminal proceedings that may 

give rise to an action for damages for malicious prosecution”.  Rothman J went on to note that “the 

tort of malicious prosecution may also apply to certain disciplinary proceedings” and found that an 

application for an apprehended violence order could give rise to a claim for malicious 

prosecution [45].   
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28. An infringement notice can result in a substantial fine and enforcement action including 

suspension of a driver’s licence or car registration. An individual may elect to have an 

infringement notice dealt with by a court and I fail to see why it should not be regarded as a 

proceeding.   

29. I find the term “proceeding” is sufficiently wide to include an infringement notice such that it 

may be subject to a claim of malicious prosecution. 

Misfeasance/Maliciousness: Interpreting Police Motives 

30. Much of this proceeding comes down to whether the police maintained the infringement notice 

proceeding through inertia or inadvertence, or whether they did so maliciously, or knowingly 

(or recklessly) as to it being a ‘wrong’ exercise of their powers.  

31. The innocent explanation is possible as it may be that Kennon viewed video footage and 

noticed that the Plaintiff did not check in and honestly thought this failure was an alternate 

basis for the issuing or maintaining of the infringement notice.  It is likely that Kennon wrongly 

thought that Direction 35 provided for a medical exemption for failing to check in, and that is 

why he asked if the Plaintiff had such an exemption.    

32. The Plaintiff’s more sinister interpretation is also possible – that Kennon knew that the Plaintiff 

had a defence for the failure to wear a mask, and that the infringement notice was only issued 

in respect of this failure, knew that there was no medical exemption for checking in, and 

knowingly or recklessly sought to maintain the proceeding on the failure to check in.   

33. But the Plaintiff’s sinister interpretation begs the question as to why Kennon asked the Plaintiff 

for a medical exemption for checking in, and why he suggested the notice may be withdrawn if 

an exemption was produced.    

34. I find he was open to the (incorrect) possibility that the Plaintiff may have defence (a medical 

exemption for failing to check in) and this suggests that Kennon was considering withdrawing 

the infringement notice if an exemption for checking in was produced.  Inviting further evidence 

as to a defence suggests this was not a malicious prosecution.  

35. I also find that Kennon thought that it was legitimate to include the failure to check in as a basis 

to justify the infringement notice. The infringement notice did not contain particulars, and it 

was reasonably open to conclude that the notice could be made out on either ground (mask or 

check in). 

36. I also find that the actions of Kennon and the police were not reckless. These were 

extraordinary times where governments (and police) were attempting to limit the spread of a 

worldwide infectious disease. New rules were created limiting personal freedoms, and some 

members of the public were protesting against these restrictions. In this novel and unforeseen 

time, I find the police made an honest and reasonable mistake  notice, and the police were not 

acting recklessly in maintaining the infringement notice.  

37. Furthermore, Briginshaw v Briginshaw has application to fact-finding in allegations of police 

breaching their duties.  One such example is State of NSW v Hathaway [2010] NSWCA 184 at 

[263]. 
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We are satisfied that the Briginshaw principle as articulated by the cases referred to above has 

application to the present case. This is because the primary judge’s conclusion at [198] of her 

reasons that Briggs lacked reasonable and probable cause to bring the charges involving the knife, 

and that, in doing so, he acted for an improper purpose and, therefore, maliciously, was founded on 

her finding at [171]-[172] that she was satisfied that Briggs was aware that the knife was taken 

from the kitchen drawer and placed in the bedroom by one or more police officers after the 

respondent had been removed from the Gaffney house. In the language of Briginshaw , the 

seriousness of that finding and the gravity of the consequences flowing from it are such that it 

requires “clear or cogent or strict proof” in order to be made out on the balance of probabilities. 

38. The allegations in this matter are not as serious as planting a knife, but a finding that police 

knowingly or recklessly wrongly maintained a proceeding, or maintained that proceeding 

maliciously, is serious and should require clear or cogent proof. 

39. Here, the proof is slight and speculative: one email from police claiming an alternate ground for 

substantiating the infringement notice, where that email raised a potential defence that was 

not actually available.    

40. I find the evidence falls well short of that required to prove malicious prosecution or that the 

police abused or misused their office.   

Immunity 

41. Section 99AA of the Fines & Penalties (Recovery) Act 2001 provides an immunity to individuals 

undertaking functions under the Act: 

99AA Protection from liability  

(1) A person is not civilly or criminally liable for an act done or omitted to be done by the person in 

good faith in the exercise or performance of a function under this Part as any of the following:  

    (a) an authorised person;  

    (b) an immobilisation officer;  

    (c) an officer of the Fines Recovery Unit.  

(2)  Subsection (1) does not affect any liability the Territory would, apart from that subsection, have 

for the act or omission.  

(3) ... 

42. This provision has little consequence on this proceeding, as in my analysis above, I effectively 

concluded that Kennon was acting in good faith, and in any event, the Plaintiff has not pleaded 

that Kennon was personally liable. Furthermore, subsection (2) does not restrict any liability of 

the Defendant (the Territory) had the Plaintiff managed to prove the alleged torts.  

Conclusion 

43. The Plaintiff’s claim will be dismissed. 

44. I am inclined to order the Plaintiff pay the Defendant’s costs on the standard basis at 100% of 

the Supreme Court scale, but I will allow 28 days for any application to be made in respect of 

costs. 
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Orders 

1. The Plaintiff’s claim is dismissed. 

2. Any application for costs is to be made within 28 days. 

 

 

 


