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IN THE LOCAL COURT
AT DARWIN IN THE NORTHERN
TERRITORY OF AUSTRALIA

No. 2021-00356-LC
BETWEEN:

SRR
Applicant

AND:

CEO Territory Families
First Respondent

AND:

ALF
Second Respondent

AND:

AW
Third Respondent

AND:

WMcK
Fourth Respondent

AND:

EP
Fifth Respondent

AND:

AR
Child

REASONS FOR DECISION
(Delivered 4 December 2024)
JUDGE AUSTIN
Application of Father to Vary the Protection Order
1. On 22 May 2024, SRR, the father, filed an application (the Application) to vary the Protection

Order (the Order) made on 24 August 2021, for AR pursuant to ss 123 and 137(1)(a) of the
Care and Protection of Children Act 2007 (NT) (the Act). The Application was subsequently
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amended on 20 November 2024 and is yet to be determined. It is the only Application filed
since the Protection Order was made on 24 August 2021.

The father and the CEO submit that leave of the Court is not required for the father to file the
Application to vary the Protection Order. The Separate Representative for the Child concurs
with the position of the father and the CEO and does not wish to be heard on the question of
leave. | find that the Separate Representative adopted the CEO and Applicant father’s position
as to leave.

The third-party Ms Wilson submits that leave is required from the Court to file the Application
and that leave should not be granted.

Decision of the Court on Leave

A hearing on the question of leave was conducted on 4 December 2024. The parties filed
written submissions and made oral arguments.

The Court delivered its decision on the question of leave on 4 December 2024 and found that
s 137(2) does not apply to the Application to vary the Protection Order by the Applicant, as
such, no leave is required for the Application to be filed and to proceed.

The Court made orders referring the proceeding and the Application to the Judicial Registrar
for mediation on a date after 4 December 2024.

These are written reasons for my decision.
Statutory Framework

The father adopted the CEO’s submissions on the law set out at [8]-[22] of the CEQ’s written
submissions as to why leave is not required to vary the Protection Order. Oral submissions
were also made by both parties. For the purposes of this argument, | accept the CEQ’s
submissions on the law.

Variations to orders are dealt with under s 137 of the Act, which provides that:
137 Variation and Revocation of order:

(1) Before the order ceases to be in force, a party to the proceedings for the making of the order
may apply to the Court for the order to be:

(@) Varied; or

(b) Revoked; or

(c) Revoked and replaced by a new protection order.
(2) However, a parent of the child must not:

(a) apply for the order to be replaced if the proposed new order will give parental
responsibility for the child to a different person.

(b) without the leave of the Court - apply for the order to be varied or revoked if a similar
application has been decided by the Court.
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10.

11.

12.

13.

14.

15.

(3)  The Court may only grant leave if the Court is satisfied the parent has new evidence to present to the
Court.

| find that the effect of ss 137(1) and 137(2)(b) is that leave is only required for the filing of a
variation or revocation application brought by a parent of the child in circumstances where a
‘similar application’ has already been decided by the Court. In such circumstances, the Court may
only grant leave to a parent to vary or revoke a protection order if the parent has new evidence
to present to the Court: s 137(3).

Section 137(2)(b) of the Act is aimed at preventing a parent or child from bringing multiple
applications to vary or revoke a protection order. Read in its immediate statutory context, it is
apparent that ‘similar application’ in s 137(2)(b) is a reference to an application for ‘the order to
be varied or revoked.

Submission

The father, the CEO and the Separate Representation submit that leave is not required for the
filing of the Application in circumstances where the father satisfies each limb of s 137. | find that
the Applicant father has satisfied each limb as follows:

a) A Protection Order was made on 24 August 2021 and is in force until
23 August 2025.

b) The father was a party to the proceedings.

c) Pursuant to s 137(1)(a) of the Act, the father has brought an application to vary the
order on 22 May 2024 (which was subsequently amended on 20 November 2024).
That Application has not yet been decided by the Court.

d) The father is seeking to vary the Protection Order to amend the supervision
directions (per s 123(1)(a)). He is not seeking to give parental responsibility to a
different person and therefore s 137(2)(a) does not apply.

e) A similar application to the current Application to vary the order has not been
decided by the Court. Neither the father, nor any other party to the proceedings,
have sought to vary or revoke the Protection Order since it was made on
24 August 2021.

Ms Wilson submits that the court is required to consider any application on a case-by-case basis
and the nature of the ‘dispute’ between the parties on any prior application in order to determine
if the court has decided a similar application. Ms Wilson submits that consideration is not
confined to applications to vary or revoke protection orders under s 137.

Ms Wilson submits that the application for the Protection Order is a similar application decided
by the Court as the father’s position is the same as it was on the CEO'’s application for the
Protection Order.

Is the Court’s leave required for this Application to be filed?

| do not accept the submissions of the third-party Ms Wilson, that the words ‘similar
application’ requires the court to consider the nature of the dispute between the parties before
the court on the Application and on any prior application in order to determine if a similar
application has been decided. The provision requires the Court to determine if a similar
application has been decided by the Court. In this case there have been no applications decided
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16.

17.

18.

19.

20.

21.

22.

23.

24.

since the Protection Order was made. | do not find that the application for the Protection
Order by the CEO is similar to the Application before the Court to vary the order by amending
the supervision directions by the father.

‘Similar’ when given its ordinary and natural meaning does not mean identical. It means having
characteristics in common; strictly comparable; alike in substance or comparable. In a legal
sense, for example, a prior similar offence may connote that the offence is in fact identical,
but the circumstances of the offending may be different.

| find that considering whether a similar application has been decided should be confined to
decisions to vary or revoke the order. The words of the section are clear and unambiguous,
and the word ‘similar’ should be interpreted to encompass applications brought under s 137
on more than one occasion but which could include applications grounded in different
circumstances. Thus, not the same applications but similar in nature under the provision
including other applications to vary or revoke. There is no basis to go outside the scope of the
section. The wording of the section in and of itself predicates that a Protection Order was
made (by application) which has now been applied to be varied or revoked.

Were the Court to require leave of the father to file the Application, in the father's and the
CEQ's submission, it would amount to an error of law, as the father has satisfied all aspects of
s 137 required to give him standing. | find that the father has satisfied all aspects of s 137
required to file the Application without the Court’s leave. Accordingly, | find that leave is not
required by the Court to file the Application.

Leave

If the Court were to determine that leave is required, the father submits that leave ought to
be granted pursuant to s 137(3) on the basis that the father has new evidence to present to
the Court.

The Applicant submits that the “new” evidence is contained in the Affidavit of the father, filed
on 22 May 2024. The Affidavit outlines significant changes in the father (and the mother’s)
circumstances (for example see [71]-[81], [84] and [88]-[20]).

The Applicant submits that there is new evidence that was not available to the Court when
making the Order on 24 August 2021. The father submits that the Court should reject the
CEQ’s contention that the granting of leave under s 137(3) remains a broad discretion of the
Court, guided by the principles of the Act. Significantly, although the CEO does not cavil with
the Applicant’s submission regarding ‘new evidence’ the CEO submits that the court need not
consider s 137(3) as no leave is required for the Application to be filed.

The CEO further submits contrary to the Applicant that in any event the threshold of ‘new
evidence ‘is not sufficient for the court to grant leave if leave is so required in the exercise of
the court’s discretion and argues against the proposition of the Applicant that adducing new
evidence is the only requirement for the granting of leave pursuant to s 137(3).

The Applicant submits that s 137 concerns only the standing of applicants to make an
application to vary or revoke an order. The question of leave is a threshold question, and the
Court should apply no higher bar than what is required by the clear words of the Act. On a
preliminary question of leave, it is not appropriate nor necessary for the Court to determine
substantive and likely complex factual questions, including what is in the child’s best.

Ms Wilson maintains that leave is required and should not be granted.
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25.

26.

27.

28.

29.

| do not need to determine the issues raised by the parties as to exercise of the Court’s
discretion regarding leave given my finding that s 137(2)(b) does not apply to this Application.

Conclusion

| find that, contrary to Ms Wilson’s submission, the application by the CEO under s 121 of the
Act for a Protection Order which resulted in orders being made by the Court on 24 August 2021,
does not constitute a similar application to the current Application before the court to vary the
order.

| find that it is apparent that ‘similar application’ in s 137(2)(b) is a reference to an application
‘for the order to be varied or revoked’ and that neither the father, nor any other party to the
proceedings, have sought to vary or revoke the Protection Order since it was made on
24 August 2021.

Importantly, no applications have been decided by the Court since the Protection Order was
made by the Court on 24 August 2024.

As such the Court finds that leave is not required for the father to file the Application
to vary the Protection Order.
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