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IN THE CORONERS COURT
AT YUENDUMU IN THE NORTHERN
TERRITORY OF AUSTRALIA

No. A51 of 2019

In the matter of an Inquest into the death of
KUMANJAY| WALKER

ON: 9 November 2019

AT: Yuendumu Community

FINDINGS

JUDGE ELISABETH ARMITAGE

ACKNOWLEDGEMENT

1. On 9 November 2019 in Yuendumu, Kumanjayi Walker,! a 19 year old
Warlpiri/Luritja teenager, was shot and killed by former Constable Zachary
Rolfe (Mr Rolfe), aged 28 years, who was in his fourth year of policing in the

Northern Territory.

2. Kumanjayi’s passing, particularly in the circumstances in which it occurred,
is a tragedy for him and for those who knew and loved him. Kumanjayi was
their son, grandson, brother, cousin, nephew and partner and I recognise their

pain and sorrow and pay my respects to them. | am very sorry for their loss.

1 At birth, Kumanjayi Walker was given the name that appears in the formal Findings.
Throughout the course of this Inquest, the Court has referred to him as Kumanjayi, out of
respect for the cultural practice of not naming persons who have passed away, at least for a
specified period of mourning, which may last months or years. Aboriginal communities
throughout the Northern Territory have different terms that are used to refer to the person
who has passed away, depending on their language and place. In the Warlpiri language, the
term “Kumanjayi” is used, which is sometimes spelt Kumunjayi or Kumuntjayi. In Arrernte
the spelling is “Kwementyaye”. In Luritja the terms “Kumanarra” and “Kumarn” are used.



Acknowledgement

Evidence? in this Inquest has been distressing to hear, particularly for those
who loved Kumanjayi. | have been told that, despite a desire to participate
fully in these proceedings, that participation and the proceedings themselves
came with an emotional toll, and | accept and acknowledge that. | respect the
gracious way in which the family have given evidence, listened, borne

witness, and patiently awaited these findings.?®

My task has been to find the truth as best I can, about the circumstances of
Kumanjayi’s passing. It would be a disservice to all who have played a part
in these proceedings if | were to shy away now from speaking truthfully about

the evidence | have heard.

Today, | sit in Yuendumu to deliver these Findings in the community where
Kumanjayi passed away. The Coroner’s Court of the Northern Territory
recognises the importance of Inquests being held, where possible, where the
critical events happened.® Due to the scale of this Inquest, it was not possible
for it to be conducted in Yuendumu; but, along with parties to the Inquest, |
accepted an invitation from the community to visit Yuendumu for two days

during the Inquest and again today to deliver these Findings.

I acknowledge the Traditional owners of the lands of Kumanjayi’s family -
the Warlpiri and Luritja people who live throughout the Central desert in
communities that we now call Yuendumu, Nyirripi, Papunya and Haasts Bluff,

and whose ancestors have occupied those lands for tens of thousands of years.

These Findings contain references to oral evidence in the Inquest (referred to by witness,
date and transcript page number) as well as to evidence contained in the brief of evidence
(the identifying brief item number for each piece of evidence is contained within square
brackets, for example [1-1A], which is then followed by a page or [paragraph] reference).

Closing written submissions of the Walker, Lane and Robertson Families dated 29 October
2024 at [10].

On many occasions the Northern Territory Coroner’s Court has convened in remote
communities to conduct part or whole hearings, for example, in the Inquest into the death
of George Bukulatpjpi [2005] NTMC 011, the Inquest into the death of Tracey Karadji
[2007] NTMC 010 and the Inquest into the death of Danmirriwuy Yunupingu [2010] NTMC
035. Additionally, the Local Court of the Northern Territory routinely sits in Yuendumu, in
sittings known as “Bush Court”. The room ordinarily used for Bush Court in this community
is attached to the Yuendumu Police Station and therefore is not considered an appropriate
venue for the delivery of Findings in this matter, because that is where Kumanjayi passed
away. Having canvassed a number of venues in the community to determine what suitable
space was available to convene to deliver these Findings, the grounds of P.A.W. Media were
offered, and the Court is grateful for the use of their facilities.
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I also acknowledge the Arrente people of Mbantua (Alice Springs), the
Traditional owners of the land where this Court sat for the hearing of this

Inquest.

Not only has the death of Kumanjayi caused immeasurable pain to his family,
partner and friends, but it has also had a profound impact on many people who
were directly or indirectly connected to the events of that day. That includes:
police witnesses who knew Kumanjayi as a member of their community, or
who made decisions on the day; Mr Rolfe and his family, who have been
through lengthy court proceedings and have been the subject of significant
publicity; and police and other service providers in Yuendumu who dealt with
the fear, confusion, anger and profound grief felt by the community after
Kumanjayi’s passing. | acknowledge the efforts of skilled case workers and
counsellors who genuinely cared about Kumanjayi and worked hard to assist
him during his life. | have heard evidence that his death has impacted them

personally and professionally.®

Additionally, Kumanjayi’s death and the subsequent investigations into it
have caused distress and division amongst members of NT Police, many of
whom have dedicated their professional lives to the service of the Northern
Territory and who show great respect and care for their Aboriginal colleagues,
friends and community members. NT Police officers carry the enormous
weight of our collective expectation that they will unfailingly perform in a
demanding and at times complex role. The work that they undertake on our

behalf often comes with a significant personal toll.

The fatal shooting of a member of the public by a police officer is traumatic
for all of those involved. When the individual who dies is an Aboriginal
person there is an added layer to the anguish, given the history of Australia
post colonisation. As Coroner McGregor said in the recent Victorian Inquest
into the death of Veronica Nelson:®

I note particularly the evidence of Kerri-Anne Chilvers.
Inquest into the passing of Veronica Nelson [2023] VicCorC 28309 at [47].
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“When the passing of an Aboriginal person occurs in custody, it
occurs on the continuum of the problematic relationship between
the Australian criminal justice system and First Nations peoples.”

Over the past fifty years of policing in the Northern Territory, it has been very
rare for a police officer to shoot a member of the public,” and in modern
policing there are clear rules in place designed to protect the rights and

freedoms of all citizens equally.

Yet the history of the Northern Territory, and many parts of our country,
includes state sanctioned murder of Aboriginal people who occupied fertile
lands that were forcibly taken for pastoralists or new settler inhabitants. Many
Aboriginal and Torres Strait Islander people feel the pain of that history; they
may have heard the stories of their ancestors killed in frontier conflicts and
they are living with the consequences of their families having been displaced

from traditional lands.®

Warlpiri and Luritja ancestors lived on their country for millennia, practicing
their law and customs, and many are now living on far less habitable land,
separated from traditional country and culture.® In addition, the memory of
the 1928 Coniston massacre, the last recorded state sanctioned massacre of
Aboriginal people, which occurred not far from Yuendumu, remains

enormously significant today. “To Warlpiri people, the Coniston Massacres

In 1980, First Class Constable Lawrence Jack Clifford was charged with (and later acquitted
of) murder after shooting dead Jabanardi, an Anmatyerre man who had been pulled over in
a car by the officer: Report of the Inquiry into the death of Jabanardi, 29 July 1980 - Royal
Commission into Aboriginal Deaths in Custody — Report presented 27 February 1991 [13-
1].

On 29 October 1999 an NT Police officer shot and killed Eduard Concepcion, but Police
were cleared of any wrongdoing: Inquest into the death of Eduardo Concepcion [2001]
NTMC 25 [13-2].

In 2004, Senior Constable Robert Whittington was charged with the murder of Robert
Jongmin at Wadeye after firing shots into a community riot. The charges were later dropped
before trial: Correspondence between Attorney-General Burns and Commissioner White
dated 8 May 2008 [13-4].

Inquest into the passing of Veronica Nelson [2023] VicCorC 28309 at [47].

| have annexed to these Findings a condensed outline of the history of Yuendumu, which |
expect to be of interest to those reading these Findings, to help put in context some of
challenges and deprivations in this community and others in the Central Desert. The history
was not contested and was drawn from the submissions of Counsel Assisting and various
interested parties, as well as the expert evidence of anthropologists Dr Melinda Hinkson
and Dr Yasmine Musharbash.
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are not simply an event in history or of the distant past; quite to the contrary,
their significance is ongoing and relevant to the present.”!® Many Elders of
the 1980s and 1990s survived the massacre but lost relatives, and stories are
still told of who hid where and who was killed. For example, Warren Williams,
who was born 28 years after the massacre, and is a grandfather to Kumanjayi,
said that during the ordeal his “old uncle” had “put himself into a hollow and
he got burnt out like a rabbit and he took off to Mount Theo, as others had

done”. 1

Further, almost 30 years after the Royal Commission into Aboriginal Deaths
in Custody (RCIADIC), Aboriginal people are still heavily overrepresented
in police and prison custody in the Northern Territory!? (and throughout
Australia), and in the numbers who die in custody.

Given our Nation’s history and the impact of intergenerational trauma, it is
not surprising that the death of an Aboriginal person in custody is felt
throughout the Territory and the country and causes pain, and sometimes

resentment.

Aside from the goal of preventing another family from experiencing the type
of grief that Kumanjayi’s family has endured, the broader injury to the wider
community caused by a death in these circumstances is an important reason
for a thorough inquest, with clear findings and recommendations. It is my
sincere hope that the completion of this process and the handing down of these

Findings will help to prevent a similar tragedy.

Nothing in these Findings should be taken to mean that I think that police are
not entitled to lawfully defend themselves against serious attacks. Of course

they can, and they should. In fact, an important aim of these Findings is to

10

11

12

Expert Witness Report of Dr Yasmine Musharbash dated 23 August 2022 [10-32] at 9.
Inquest evidence of Warren Williams on 8 September 2022 at 263.

At the time of closing submissions, recent data documented that 88.3 per cent of adults in
prisons in the Northern Territory are Aboriginal people and almost all the children in Alice
Springs and Darwin youth detention centres are Aboriginal children: Closing written
submissions of the North Australian Aboriginal Justice Agency dated 28 October 2024 at
[18], citing the Australian Bureau of Statistics and the Northern Territory Government
Youth Detention Census.
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make recommendations to reduce the risk of serious attacks — or any attacks

— upon Police, who perform a vital role in our community.
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INTRODUCTION

9 November 2019

17.

18.

19.

Kumanjayi’s death in Yuendumu on 9 November 2019 was avoidable. | share
the view expressed by experienced senior police officers who said that this
was a case of “officer induced jeopardy”, an expression that describes
situations where officers “needlessly put themselves in danger”; making
themselves and others vulnerable and creating a situation that justifies the use
of deadly force.?3

The former police constable who shot Kumanjayi Walker, Mr Rolfe, had skills
that were no doubt useful in many tactical situations, but on 9 November 2019
he behaved in a way that did not prioritise safety in the arrest of a vulnerable
teenager like Kumanjayi. Kumanjayi had a history of trauma and poor impulse
control and had, just three days earlier, wielded a small axe and run in the
direction of two Yuendumu community police officers (Senior Constable First
Class Chris Hand and Senior Constable Lanyon Smith'¥) to avoid being
arrested. That event alone put NT Police, including Mr Rolfe and his fellow
officers, on notice that there needed to be a carefully planned arrest to avoid

repeating that situation.

By the late afternoon of 9 November, an arrest plan (the arrest plan or
Operations Order or Ops Order) had been prepared by Sergeant Julie Frost,
the officer in charge of Yuendumu Police Station, with the assistance of
Acting Sergeant Shane McCormack, who was based at Alice Springs Police

Station.®® It provided, inter alia, for four members of the Alice Springs based

13

14

15

This is discussed further below, but see, for example, the Inquest evidence of Detective
Superintendent Scott Pollock on 22 November 2022 at 3698, and his Coronial Memorandum
— Draft Jan 2021 [1-6A] at 35 (fn 45). He offers a definition of “officer induced jeopardy”
as “situations where officers needlessly put themselves in danger, committing an unforced
tactical error, that makes them vulnerable, and thus in a position where they must use deadly
force to protect themselves”.

For consistency, in referring to serving police officers throughout these Findings, | have
used their rank at the time of Kumanjayi’s death. No disrespect is intended to those who are
now of higher rank, or who have left NT Police.

Exhibit 14: “Email from Sgt Julie Frost to IRT, Watch Commanders and Alice Springs
Supervisors 9 November 2019 at 16:59 (annexure E to affidavit of Superintendent Nobbs
29.11.19) (“the arrest plan”) (tendered 20 October 2022).
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21.
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Immediate Response Team (IRT), to travel to Yuendumu and commence duty
at 11lpm to “conduct high visibility patrols and respond to call outs”
throughout the night and early hours of the morning. According to that plan,
at 5am the IRT members!® were to meet with an officer from the Dog
Operations Unit (DOU), Senior Constable First Class Adam Donaldson, and
local community police officer Constable Felix Alefaio, who was familiar
with Kumanjayi and his family. The team were then to travel to the house(s)
Kumanjayi stayed at and would attempt an arrest when it was likely he would
be sleeping. Mr Rolfe was aware of the written arrest plan, since he and his
IRT colleague, Constable James Kirstenfeldt, were provided a copy when they
arrived at Yuendumu. They were briefed on the arrest plan by Sgt Frost but
were not aware that it had also been approved by Superintendent Jody Nobbs.
While the 5am arrest plan was not guaranteed to work, it was designed to

minimise risk.

Rather than follow the plan, Mr Rolfe deliberately ignored it. Having assumed
the role of de facto team leader of the IRT deployment, when all of the team
had arrived Mr Rolfe briefed them: they were to head out of the station and
move straight to the houses Kumanjayi was known to reside at. This was not
“intelligence” or “intel gathering”. Rather, it subverted the arrest plan devised
by his superior officers, and substituted it with a hasty venture into the

community to (in his words) “grab up” Kumanjayi.

Mr Rolfe believed himself to be a direct, decisive and effective police officer.
The evidence satisfied me that his uses of force were linked to his self-esteem
and his self-image (or his ego). He also thought he was a superior, yet under-
appreciated, police officer. These aspects of his personality and beliefs
intrinsically affected his behaviour on 9 November 2019 and contributed to
the disastrous arrest of Kumanjayi, and the tragic events that followed. Simply
stated, Mr Rolfe thought he knew better than Sgt Frost, a female “bush cop”.
He thought he was fitter and faster than bush cops like SC1C Hand and SC

16

Constable First Class Adam Eberl, Constable First Class Anthony Hawkings, Mr Rolfe and
Constable James Kirstenfeldt.
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Smith,” and he thought that his superiority and decisiveness would be
demonstrated when he led the IRT to “grab up Kumanjayi” straight away,

rather than wait until 5am the next day.

At around 7pm, in fading daylight, the IRT members and the dog handler SC1C
Donaldson drove directly to House 577, the home of Eddie Robertson where
Kumanjayi usually stayed with his girlfriend. A community member was
sitting in the yard of House 577 and Mr Rolfe told him “we’re here to grab
[Kumanjayi] up”. The community member told the IRT members that
Kumanjayi was not there. A child who was present at the house told Cst
Kirstenfeldt that Kumanjayi was staying there at House 577 that night with
his girlfriend, but had left a few minutes ago. He pointed in the direction he
said Kumanjayi had gone. Cst Kirstenfeldt told the child that Kumanjayi
“needs to sort that business out quickly. Before he ends up in too much
trouble...So it would be best if we, if we can find him tonight before he ends
up in a lot of trouble...If he can come to the Police Station it would be the
best thing for him.”'® Cst Kirstenfeldt believed the child, who he later

described as “pretty genuine”, was telling the truth.®

Although they had been told that Kumanjayi was not at House 577, Mr Rolfe
and Cst Kirstenfeldt decided to search the house anyway. Contrary to NT
Police training,? Mr Rolfe unclipped the holster of his Glock pistol before
proceeding through the house checking each room. The only persons he
encountered were two small children sitting in front of a TV in one of the

rooms.

Body Worn Video (BWV) footage shows that the community member told Mr
Rolfe that Kumanjayi was with his girlfriend, “probably” at the house that

Kumanjayi’s mother was staying at. He pointed in the direction of the red

17

18

19

20

Inquest evidence of Zachary Rolfe on 18 May 2024 at 5752.

Body worn video of Constable James Kirstenfeldt [4-1].

Body worn video of Constable James Kirstenfeldt [4-1].

Statement of Detective Senior Sergeant Andrew Barram, 13 March 2020 [10-4] at [72].
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House,? which he identified as House 511 or 518 on a map on Mr Rolfe’s

phone.

As a result, the IRT members had some good information that Kumanjayi
would stay in House 577 that night with his girlfriend, even though he was
not there at the moment, and they had the option to leave and return later to
execute the 5am arrest plan. Instead, the five police members continued with
Mr Rolfe’s plan to “grab up” Kumanjayi and proceeded to House 511, which
Mr Rolfe thought the more likely of Houses 511 and 518 for them to find
Kumanjayi. As he approached the house, C1C Eberl spotted a male entering
the house, and quickly walked over to Mr Rolfe to report what he had seen.
Mr Rolfe and C1C Eberl then walked around to the front of the house and Mr
Rolfe briefly spoke to Leanne Oldfield, who was outside. He requested
permission from her to enter the house. | have listened carefully to the BWV
and agree with Detective Superintendent Pollock, the original Officer in
Charge of the Police coronial investigation, that the words spoken by Ms
Oldfield in response to Mr Rolfe’s request to enter were “go...go...ask
Margaret”.??> Mr Rolfe disregarded this response; perhaps he did not hear it or
misunderstood it. He radioed the other IRT members and the dog handler,
SC1C Donaldson, and said, “Me and Adam are just going to clear this red
house”. C1C Eberl, followed by Mr Rolfe, then entered the house.

Inside, the two officers immediately located Kumanjayi in the small and dark
main living area. As they had never previously met him, they could not be
sure of his identity, so C1C Eberl and Mr Rolfe both approached Kumanjayi
and asked his name. What happened next is set out in more detail in Chapter

Eight of these findings and is briefly summarised below.

When the officers asked Kumanjayi his name, he lied and said his name was

Vernon Dixon. Mr Rolfe told him to: “Just come over here for a sec” and held

21

22

Recorded statutory declaration of Ethan Robertson dated 11 December 2019 [8-53] at 10.
Margaret Brown is Kumanjayi’s grandmother, who lived at House 511.
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Kumanjayi’s arm while he guided him to the side of the room, against the

wall.?

Mr Rolfe, ignoring his training on minimising risk and seemingly with no
regard for the alerts on Kumanjayi’s history or the events of 6 November,?*
placed himself close to the front of Kumanjayi, in a position where he could
not clearly see Kumanjayi’s hands. He used one hand to hold his phone close
to Kumanjayi’s head, so as to compare a photo of Kumanjayi with the man in
front of him. In doing so, he left part of his body exposed while he was trying
to make a positive identification. When he believed he had made the
identification, Mr Rolfe told Kumanjayi to place his hands behind his back.
Kumanjayi reacted immediately and began to struggle; he took a small pair of
scissors from his pocket and moved in a downwards stabbing motion towards
Mr Rolfe. It appears that Mr Rolfe blocked the strike with his left arm, and
the blow landed on his left shoulder, which caused a minor penetrating injury

of the collarbone area.

In response to Kumanjayi beginning to struggle, Constable First Class Eberl
said: “Stop it mate”,? and used a distraction strike to the side of Kumanjayi’s
face so that he would stop fighting and so Constable First Class Eberl could

grab his arm.?®

Mr Rolfe stepped back, removed his Glock 40 Calibre pistol from his holster

and, without warning, fired one round into Kumanjayi’s back. At the same

23

24

25

26

Body worn video of Zachary Rolfe, 2 of 4 [4-1]; Body worn video of Constable First Class
Adam Eberl, 2 of 4 [4-1]; Recorded statutory declaration of Constable First Class Adam
Eberl dated 10 November 2019 [7-31] at 4; Recorded statutory declaration of Constable
First Class Adam Eberl dated 11 February 2020 [7-33] at 14.

When Kumanjayi shocked police by running towards them with a tomahawk to avoid being
arrested (which had been captured on the body worn video of Officers Hand and Smith and
repeatedly watched by Mr Rolfe: see Trial evidence of Zachary Rolfe [7-115A] on 3 March
2022 at 1114-1115).

Body worn video of Zachary Rolfe, 2 of 4 [4-1]; Body worn video of Constable First Class
Adam Eberl, 2 of 4 [4-1].

Recorded statutory declaration of Constable First Class Adam Eberl dated 10 November
2019 [7-31] at 5; Recorded statutory declaration of Constable First Class Adam Eberl dated
11 February 2020 [7-33] at 15; Committal evidence of Constable First Class Adam Eberl on
2 September 2020 [7-33A] at 156; Trial evidence of Constable First Class Adam Eberl on
23 February 2022 [7-33B] at 699; Inquest evidence of Constable First Class Adam Eberl on
17 October 2022 at 1787.
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time, Kumanjayi was wrestling with C1C Eberl and it was fortunate that C1C
Eberl was not accidentally shot. After the first shot, both Kumanjayi and C1C
Eberl fell to the ground and C1C Eberl was on top of Kumanjayi holding him
down. Mr Rolfe then moved forward and fired two more rounds into the side
of Kumanjayi’s torso, which entered his chest at close range, while Kumanjayi
lay beneath C1C Eberl. Kumanjayi continued to struggle for a brief period,

and was then handcuffed before the scissors were removed from his right hand.

The entire incident was captured on the BWV of the involved officers. The
first shot was fired at 7.22.01pm; the second at 7.22.03pm and the third at
7.22.04pm. At no time did Mr Rolfe issue a standard warning prior to
discharging his Glock pistol. Two of the three gun shots passed through major
organs and a little over an hour later, Kumanjayi passed away from his

wounds.

In the months before Kumanjayi’s death, there were multiple occasions when
Mr Rolfe had filmed his own official BWV of forceful arrests and replayed it
to colleagues, or forwarded it to family and friends. He did so to boast about
his dynamic arrests and to engage in banter about his superior physicality and

tactical skill.

Later in these Findings, | explain why, by the middle of 2019, NT Police was
on notice that Mr Rolfe needed closer supervision, as multiple complaints had
been made on behalf of Aboriginal arrest targets that he had used excessive
force, sometimes causing head injuries, and these complaints were (or ought
to have been) under investigation. In addition, on a number of occasions he
had been given remedial advice for failing to activate his BWV during some
arrests. It should have been obvious that action was required to minimise the
potential risk to the public posed by what appeared to be (at best) Mr Rolfe’s
“overexuberance”, his tendency to rush in and his reluctance to follow rules.
In the absence of appropriate oversight, Mr Rolfe’s tactics were tacitly (and
sometimes expressly) approved. Further, two sergeants who were supposed to
be mentoring and supervising him joined in his use of racist language and
praised Mr Rolfe’s superiority over “bush cops” or other officers they derided.
That too contributed to Mr Rolfe’s sense of superiority and their behaviour
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provides important context for understanding why Mr Rolfe ignored Sgt Frost
and substituted his own ill-conceived and hasty approach for Kumanjayi’s

arrest.

The Inquest process

34.

35.

36.

In the Northern Territory, as in other jurisdictions around Australia, there is
a growing awareness of the need to do more to make the Inquest process
accessible and more accommodating of Aboriginal families who have lost a
loved one.?’ That is not easy in the Northern Territory where the proceedings
are very different to any traditional system of Aboriginal law, are conducted
in English, often in a location far from the family’s home and country, and in
a court room usually used for criminal proceedings. The court process and

physical environment are strange and can be intimidating.

Regrettably, this was the case for Kumanjayi’s family, many of whom
travelled the hundreds of kilometres from their homes in Yuendumu,
Lajamanu, Willowra and Papunya, to attend the lengthy Inquest in Alice
Springs, which initially proceeded over three months. Family members
alternated between sitting in court and sitting on the lawn outside, where a

temporary marquis was set up to offer shelter.

The gathering of community on the “Local Court Lawns” was facilitated by
committed volunteers and designed by Warlpiri as a culturally appropriate
solution for families to access the proceedings. It was complemented by the
Court facilitating a livestream of the Inquest so that the Inquest could be
followed by people outside of the Courtroom. I am told that the lawns were

27

In NSW, for example, the State Coroner has issued a First Nations Protocol with the aim of
ensuring that “[a]ll coronial investigations and mandatory inquests into deaths of First
Nations Peoples are conducted in a culturally sensitive and appropriate manner which is
respectful of the needs of First Nations Peoples”, and which requires, for example, a coroner
to adhere to any cultural considerations raised by the family of the deceased (so far as is
practicable), such as a smoking ceremony: NSW State Coroner’s Protocol “Supplementary
arrangements applicable to Section 23 deaths involving First Nations People”, issued 9
March 2022.
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well attended and were “supervised by both Warlpiri and Luritja Elders whose
primary role was to mitigate risks of triggering trauma by creating a safe and
supportive environment to those deeply affected by the death of Kumanjayi”.?®
On a daily basis, legal updates were provided by the families” and
communities’ legal teams. The Parumpurru Committee reminded me of the

significance of family on the court lawns when they submitted:?°

“...for every single day of the inquest over months and indeed
years...until the last witness left the witness box...our clients sat
out there on the lawns and they did so to remind us all, all of us,
that it is our collective responsibility to the truth.”

I understand that Kumanjayi’s family recognises the efforts the Court and the
Counsel and Solicitor assisting team made to assist them to participate in,
follow and engage with the Inquest. These efforts included broadcasting the
Inquest by livestream, recording language translations of important
information into Warlpiri and posting them online, video recording the inquest
proceedings for later access, using interpreters and cultural experts and

visiting Yuendumu on 14 and 15 November 2022.%

Even so, | accept that the modern coronial system, inherited from the British
system of laws, cannot be perfectly integrated into the Warlpiri and Luritja
traditional systems of justice.®!

The Court was grateful for the assistance provided by highly skilled
interpreters and cultural experts. | particularly record my thanks to Warlpiri

interpreters, Valda Napurrula Shannon and Mr Martin, and to Luritja
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As explained in the closing written submissions of the Walker, Lane, Robertson Families
dated 29 October 2024 at fn 3.

Closing oral submissions of the Parumpurru Committee on 27 November 2024 at 5865.

Closing written submissions of the Walker, Lane, Robertson Families dated 29 October 2024
at [8].

On behalf of the Walker, Lane, Robertson Families, it was submitted that:

“In this country there are two different and unreconciled systems of law and concepts of
justice. The gap between the process undertaken under kardiya law — i.e., the criminal trial,
the coronial investigation and this Inquest — and those comprising the yapa sense of what
has happened, why it happened and what should now happen, exposes an incongruence that
lies at the heart of identifying all the circumstances surrounding Kumanjayi’s death and
accountability for his death”: closing written submissions of the Walker, Lane, Robertson
Families dated 29 October 2024 [18].
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interpreter, Donella Clarke. | was deeply saddened to learn of the loss of Mr
Martin, a much loved Yuendumu Elder, who passed away before the

completion of the Inquest. His assistance during the hearing was invaluable.

I note that the Court’s efforts to be more culturally attuned are often
dependent on the availability of Aboriginal interpreters. At times, our two
Warlpiri interpreters needed to attend to other commitments, and no other
interpreters were available. Families were left to rely on community members
with some bilingual skill. In a recent series of inquests,* | commented on the
lack of available interpreters and made a formal recommendation about the
need for investment in the Aboriginal Interpreter Service to address the
chronic shortage of interpreters across services, including courts. It will not
be possible to provide a culturally inclusive and respectful coronial system
unless there is significant investment in the training, recruitment and support

for the Aboriginal Interpreter Service.

My role under the Act

41.

Section 34 of the Coroners Act 1993 (the Act), sets out my basic function to

make findings:
“(1) A coroner investigating —
(a) a death shall, if possible, find —
(i) the identity of the deceased person;
(ii) the time and place of death;

(iii) the cause of death;
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See Inquests into the deaths of Miss Yunupingu, Ngeygo Ragurrk, Kumarn Rubuntja and

Kumanjayi Haywood [2024] NTLC 14. Recommendation 4 reads: The NT Government should
increase investment in the AIS (funding, training and support) and devise a short, medium

and long term plan to attract, train, and retain interpreters.
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(iv) the particulars needed to register the death under the
Births, Deaths and Marriages Registration Act; and

(v) any relevant circumstances concerning the death;

(2) A coroner may comment on a matter, including public health
or safety or the administration of justice, connected with the
death or disaster being investigated.

(3) A coroner must not, in an investigation, include in a finding
or comment a statement that a person is or may be guilty of
an offence.

(4) A coroner must ensure that the particulars mentioned in
subsection (1)(a)(iv) are provided to the Registrar as defined
in section 4 of Births, Deaths and Marriages Registration Act
1996.

42. In addition to the findings | must make under the Act, it is a fundamental part
of my role to make recommendations aimed at preventing another death in

similar circumstances.
43. Section 35 of the Act provides that:

“(1) A coroner may report to the Attorney-General on a death or
disaster investigated by the coroner.

(2) A coroner may make recommendations to the Attorney-
General on a matter, including public health or safety or the
administration of justice connected with a death or disaster
investigated by the coroner.

44. Since Kumanjayi died in custody, s 26 of the Act imposes additional
obligations on the Court:

(1) Where a coroner holds an inquest into the death of a person
held in custody or caused or contributed to by injuries
sustained while being held in custody, the coroner:
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46.
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(a) must investigate and report on the care, supervision
and treatment of the person while being held in
custody or caused or contributed to by injuries
sustained while being held in custody; and

(b) may investigate and report on a matter connected with
public health or safety or the administration of justice
that is relevant to the death.

(2) A coroner who holds an inquest into the death of a person held
in custody or caused or contributed to by injuries sustained
while being held in custody must make such recommendations
with respect to the prevention of future deaths in similar
circumstances as the coroner considers to be relevant
(emphasis added).”

The wording of s 26 of the Act is significant and was deliberately included in
response to recommendations of the Royal Commission into Aboriginal
Deaths in Custody (RCIADIC).%

A coroner’s independent review of the circumstances of a death in custody is
an important safeguard against the potential misuse of police powers or the
continuation of poor practices and policies that make deaths in custody more
likely. Conversely, it may be an opportunity to restore confidence in members
of our police force and the institution, when police can explain their actions
and the circumstances surrounding a death, particularly when the institution
engages fully in the inquest process and demonstrates a willingness to learn
from any issues that arise, as NT Police has done during the course of this

Inquest.
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Northern Territory, Parliamentary Debates, 3 March 1993, 7897 (Mr Stone, Attorney
General). In his second reading speech for the Coroners Bill, the Attorney General said that
the Bill was to “reform the jurisdiction and powers of the Coroner for two purposes, first to
implement various recommendations of the RCIADIC and second, to generally improve and
modernise the coronial process”. See further discussion in the closing written submissions
of North Australian Aboriginal Justice Agency dated 28 October 2024 at [94]-[98].
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Scope of the Inquest

47.

48.

49.

The scope of this Inquest has been the subject of submissions by interested

parties.

In an earlier interlocutory ruling, Ruling No 2, | dealt with an application by
Mr Rolfe to exclude certain evidence sought to be tendered, including a
download of data from his mobile phone and evidence given by his ex-partner,
Claudia Campagnaro. Mr Rolfe had earlier sought a ruling that thirteen
“issues” or “questions” that had been identified by Counsel Assisting as
anticipated to arise on the evidence were beyond “the scope of the inquest”. |
reminded parties that a detailed draft issues list which had been distributed
by Counsel Assisting was “designed to encourage discussion among the
Coronial team and the parties and in that way to give some structure to the
inquest”. It contained “indicative questions” that were anticipated by Counsel
Assisting to arise on the evidence and had never purported to be determinative
of scope because an issues list can neither enlarge, nor constrain, the
jurisdiction of a coroner.® | declined to rule in any abstract way on the
disputed list of issues and no party argued to the contrary.® I also concluded
that | was not prohibited from receiving the evidence that was subject to Mr

Rolfe’s objection, and saw fit to receive it.

Shortly after that Ruling, | received a further application on behalf of Mr
Rolfe to exclude eight discrete categories of evidence categorised as evidence

concerning:
(a) the honesty of Mr Rolfe’s application to join NT Police;
(b) the nature and adequacy of NT Police recruitment policies;

(c) the alleged discrimination by NT Police against indigenous persons or

community police (participating in text messages that revealed racist
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Inquest into the death of Kumanjayi Walker (Ruling No 2) [2022] NTLC 017 at [10].
Inquest into the death of Kumanjayi Walker (Ruling No 2) [2022] NTLC 017 at [11].

34



50.

51.

52.

Introduction

attitudes towards Aboriginal people and text exchanges that evidence

derogatory attitudes to community police);
(d)  Mr Rolfe’s use of force history;
(e)  Mr Rolfe’s disciplinary background/history;
(f)  the possibility of Mr Rolfe’s prior recreational (illicit) drug use;
(g) the procedures of NT Police in relation to drug and alcohol testing; and
(h) evidence in the criminal trial of Mr Rolfe.

For reasons | explained in Ruling No 3, | refused the application and accepted

evidence in each of those categories.®

In final closing submissions after all evidence had been received, several
interested parties expressed divergent views as to the approach | ought to take
to the scope of this Inquest.

On the one hand, in their written and oral closing submissions, the legal
representatives for Mr Rolfe urge on me a very narrow scope of inquiry. It is
submitted on his behalf that “examination of the cause or circumstances of
Kumanjayi Walker’s death, insofar as it related to Mr Rolfe, requires only an
understanding of, and inquiry into the events from 6 November 2019 to 9
November 2019. They are the only dates between which Mr Rolfe had any
involvement with Kumanjayi Walker”. Their submissions cavil with my
previous rulings on the admissibility of evidence,® and urge me (again) to

ignore the evidence revealed by the text messages on Mr Rolfe’s phone.
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Inquest into the death of Kumanjayi Walker (Ruling No 3) [2022] NTLC 019.

Although those rulings were not the subject of an appeal, the final written submissions of
Mr Rolfe continue to assert that evidence of his text messages was not “properly received”
under s39 of the Act. For reasons | have set out in previous Rulings, | do not accept that
assertion. Rather, as submitted by NT Police, it was an “orthodox and legitimate
investigative process for the coroner to identify aspects of potential nexus between issues
and evidence, and the causes and circumstances of Kumanjayi’s death”: closing written
submissions of the Northern Territory Police Force dated 19 November 2024 at [19]. | reject
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On behalf of Sergeant Lee Bauwens, | am reminded that | do not have powers
to conduct a “roving royal commission” and am not empowered to make
findings and recommendations that are not connected with the death.%® In
reference to ss26, 34 and 353 of the Act, his lawyers describe the ambit of an

inquest as “very broad” but “not infinite”.%°

By contrast to the submissions of Mr Rolfe, the Parumpurru Committee of
Yuendumu* submits that “[u]nlike most coronial inquiries, the Court in this
matter must cast its gaze well beyond the events of the day or the week,
because merely reviewing those House 511 and House 577 events, in isolation,

fails to reveal what actually happened”.#

NAAJA* also urges on me a broad scope of inquiry, and submits, inter alia,
that the Court should identify what it terms “structural and institutional

aspects of racism” within organisations whose staff made decisions affecting
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the assertion made by Mr Rolfe that the Inquest “became a Royal Commission into Zachary
Rolfe”: closing written submissions on behalf of Zachary Rolfe dated 11 November 2024 at
[2]-[3]- | do not accept the criticism of the Court in [1]; the criticism of my Counsel
Assisting in [2] and elsewhere or the assertion that the Court fell into error in the ways
asserted in [3] of those submissions.

Closing written submissions of Sergeant Lee Bauwens dated 11 November 2024 at [11].

Relevantly, the closing written submissions of Sergeant Lee Bauwens dated 11 November
2024 at [18] refer to “s. 26, 34 and 36”. However, given the respective terms of ss 35 and
36 and the context in which the reference is made, | take it to have been an unintended error
to refer to s36 in the submissions, and proceed on the basis that this was intended to be a
reference to s 35.

Closing written submissions of Sergeant Lee Bauwens dated 11 November 2024 at [19]. |
reject the submission made on behalf of Sgt Bauwens that Counsel Assisting has encouraged
me to err by referring to context and history that is not in contention. By way of example,
they cite a reference in Counsel Assisting’s closing written submissions to the history of
Yuendumu, including the fact of the Midnight Qil tour of the community with the Warumpi
band in the mid 1980s: closing written submissions of Sergeant Bauwens dated 11 November
2024 at [21]. Counsel Assisting included that reference in the context of a short historical
overview and | am not invited by Counsel Assisting to make any finding in relation to it.

The Parumpurru Committee of Yuendumu sought and was granted leave to appear in this
Inquest, particularly to assist the Court in relation to issues of importance to the Yuendumu
community, and their concerns to prevent any future deaths in these circumstances: Inquest
transcript — directions hearing on 29 March 2022 at 5-6.

Closing written submissions of the Parumpurru Committee of Yuendumu dated 28 October
2024 at [26].

The North Australian Aboriginal Justice Agency (NAAJA) provides criminal and civil law
services to Aboriginal people and their families across the Northern Territory and regularly
engages in advocacy for the rights of Aboriginal people. On 29 March 2022 | granted leave
to NAAJA to appear in this Inquest: Inquest transcript — directions hearing on 29 March
2022 at 5-6. NAAJA was assisted by the Human Rights Law Centre during the Inquest.
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the outcome on 9 November.* In its written submissions, NAAJA traces
legislative amendments to the Act made in response to the RCIADIC and
defends the “necessarily broad and solutions-focused recommendations”
NAAJA has advanced.®

As with other interested parties, NAAJA referred me to relevant authorities
interpreting cognate legislation in different jurisdictions in Australia to
understand the breadth of the words “connected with” in the Act.*® In Victoria,
Courts have confirmed that a wide range of matters may be “connected with”
a particular death, including relevant “standards, protocols and practices” in

place at the time.*
Interpreting similar legislation in Queensland, Muir J stated:

“Any matter on which comment is made...must be connected with
the death under investigation. But...there is no warrant for reading
‘connected with’ as meaning only ‘directly connected with’.
Something connected with a death may be as diverse as the
breakdown of a video surveillance system, the reporting of the
death, a police investigation into the circumstances surrounding
the death, and the practice at the police station or watch house
concerned”.

I am reminded by NAAJA that s26(2) of the Act (set out in full above) directs
me in mandatory terms when | am inquiring into a death in custody, so that |
must make such recommendations with respect to the prevention of deaths in
similar circumstances as the coroner considers to be relevant. Thus, the

breadth of the matters on which I must make recommendations is partly
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Closing written submissions of the North Australian Aboriginal Justice Agency dated 28
October 2024 at [77].

Closing written submissions of the North Australian Aboriginal Justice Agency dated 28
October 2024 at [82] and see further argument on scope at [82]-[118].

Closing written submissions of the North Australian Aboriginal Justice Agency dated 28
October 2024 at [103] and following.

Thales Australia Ltd v Coroners Court [2011] VSC 133 [75], per Beach J; Closing written
submissions of the North Australian Aboriginal Justice Agency dated 28 October 2024 at fn
89. At fn 88 NAAJA points out that the Northern Territory Act was modelled on the
Victorian equivalent: see Northern Territory Legislative Assembly Parliamentary Debates,
3 March 1993, 7898.

Doomadgee v Clements [2006] 2 Qd R 352, [23]; closing written submissions of the North
Australian Aboriginal Justice Agency dated 28 October 2024 at fn 87.
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determined by my own assessment of what is relevant, providing me, as

Coroner, with a broad discretion as to the matters to be considered.*

In its helpful submissions on this topic, NT Police set out the relevant
legislative provisions and summarise the key principles. An inquest is not an
investigation that encompasses “a virtually infinite chain of causation” and it
is not “a wide ranging inquiry akin to a Royal Commission” undertaken to
explore tenuous links to a death.® Clearly, there must be a connection between
the subject of the findings by a coroner and the cause and circumstances of
death. However, “the connection need not be by way of ‘direct cause’, “direct
or natural cause’, or ‘proximate cause’; nor need the connection be on the

basis of a matter or form of conduct being a ‘real or effective cause’”.>

Both NAAJA and the NT Police remind me that a purposive interpretation of
sections 26 and 34 of the Act is appropriate and consistent with the

preventative purposes of a coroner’s inquest.>?

NT Police submit that a coroner’s power to make comments and
recommendations is connected with the power to enquire into the death and
make findings; there are not separate powers enabling a coroner to enquire for

the sole or dominant reason of making comments or recommendations.>

In drafting these findings, | have carefully considered the submissions of all
parties on scope, and have again reviewed the legislative framework and case

law and | warn myself against turning an inquest into an inquiry akin to a
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Closing written submissions of the North Australian Aboriginal Justice Agency dated 28
October 2024 at [107]-[108], and fn 91, citing Tu’uta Katoa v Minister or Immigration,
Citizenship, Migrant Services and Multicultural Affairs (2022) 276 CLR 579 at [10]-[12]
(per Kiefel, Gageler, Keane and Gleeson JJ).

Closing written submissions of the Northern Territory Police Force dated 19 November 2024
at [25], citing R v Doogan [2005] ACTSC 74 at [27]-[28].

Citing WRB Transport v Chivell (1998) 201 LSJS 103 at 106; [1998] SASC 7002 (Lander
and Lullighan JJ agreeing).

Closing written submissions of the Northern Territory Police Force dated 19 November 2024
at [27] and closing written submissions of the North Australian Aboriginal Justice Agency
dated 28 October 2024 at [99]-[110].

Closing written submissions of the Northern Territory Police Force dated 19 November 2024
at [42], citing Harmsworth v The State Coroner [1989] VR 989 at 996; Inquest into the
passing of Veronica Nelson [2023] VicCorC 28309 at [111].
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Royal Commission. But it is well recognised that, in discharging my statutory

functions under the Act, | have considerable discretion to decide the

appropriate areas for inquiry in connection to Kumanjayi’s death and to draft

relevant recommendations. In doing so, | am guided by the legislation and

case law, and by a common sense approach as to what is most relevant and

achievable within a reasonable period of court time.

Ultimately, | have divided my findings into twelve broad chapter headings

that reflect the scope of the Inquest:

(a)

(b)

(c)

Chapter One: Policing in the NT, including the evolution of the Alice
Springs’ Immediate Response Team (IRT) and consideration of whether

there has been a paramilitarisation of NT Police;

Chapter Two: The background of Kumanjayi Walker, highlighting the
developmental trauma and poor impulse control that provide context for
his reactions to the attempts of police to arrest him on both 6 and 9
November 2019;

Chapter Three: The background of Zachary Rolfe, including: his
dishonesty during his recruitment to NT Police and how that is relevant
to an assessment of his credibility; evidence of Mr Rolfe’s declining
mental health; his joining and participation in the IRT; previous
incidents of use of force that reveal a tendency to rush in; and a history
of him focussing on and deriving satisfaction from his use of force.
Further, | have set out relevant text exchanges that reveal: sexist and/or
contemptuous attitudes towards some of his fellow officers, specifically
“bush police” and female officers; and a contempt for the system of
police accountability, which includes BWV and oversight mechanisms.
I have also set out text message exchanges that reveal attitudes held by
Mr Rolfe, several junior colleagues, and two sergeants, that are plainly
racist. His racist attitude is relevant in a number of ways, including
that: first, because it may increase the risk that he would use force when
arresting Aboriginal males and; second, because it demonstrates his

awareness that some supervising officers shared those racist attitudes

39



(d)

(e)

(f)

(9)

(h)
(i)

(1)

Introduction

(and in one case, a preparedness to manipulate BWV) heightening his
understanding that his use of force against Aboriginal men would likely

be overlooked or excused by superiors.

Chapter Four: The failure of systems designed to safeguard the public
from inappropriate use of force, including: a breakdown of mentoring
by two key sergeants; a failure to properly scrutinise use of force
reports; and the failure of senior management to act on multiple
complaints alleging excessive force causing head injuries, and a finding
made by a judge of the Local Court that Mr Rolfe had assaulted an

Aboriginal male and then lied about it in court;

Chapter Five: The lead up to the events 9 November 2019, including:
Mr Rolfe’s attitude to the police response on 6 November; and the strain
on police and health services at Yuendumu and the way in which that

contributed to the decision to call out the IRT;

Chapter Six: Deployment of the IRT on 9 November 2019, including:
deficiencies in IRT policies and procedures; and lessons to be learnt

from a breakdown in communicating parts of the plan;

Chapter Seven: The plan to arrest Kumanjayi at 5am on 10 November
2019, including the briefing of Mr Rolfe and members of the IRT;

Chapter Eight: The flawed arrest and the killing of Kumanjayi;

Chapter Nine: The immediate aftermath of the shooting, including the

first aid for Kumanjayi and Mr Rolfe’s evacuation from the community;

Chapter Ten: The Coronial Investigation, including potential
contamination of key witness accounts, the absence of a formal
debriefing process, the absence of drug testing for an involved officer
and the confusion caused by concurrent criminal and coronial

investigations;
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(k)  Chapter Eleven: The closure of the Yuendumu clinic and decision to
remove kardiya (non-Aboriginal) staff before the IRT was deployed;

and

(H Chapter Twelve: Death prevention: A summary of changes introduced

since Kumanjayi’s death and coronial recommendations.

Many of the issues were first identified in the original coronial Memoranda
drafted by the highly experienced Officers in Charge of the coronial
investigation: Detective Superintendent Scott Pollock and his successor
Commander David Proctor APM. The purpose of such overview reports is, as
explained by Det Supt Pollock, “to give the Coroner an appreciation of the
facts, circumstances that led to the event involving a death in custody and [it]
also examines the issues pertaining in and around the investigation into those

facts and compliance or non-compliance with policies”.>

Det Supt Pollock’s final draft report was dated January 2021 and preceded my
involvement as Coroner. In it, he identified numerous issues of relevance to
the Inquest including Mr Rolfe’s apparent lack of honestly during his
recruitment to NT Police;* gaps in the training and procedures of the IRT; Mr
Rolfe’s use of force history; the failure of some supervisors to properly review
use of force entries such that bad behaviour was effectively condoned,®® and
the lack of an appropriate managerial response to the multiple complaints
about Mr Rolfe’s use of force by mid-2019.%" Further, he raised the question
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of paramilitarisation of the NT Police Force,” and the appropriateness of
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Inquest evidence of Detective Superintendent Scott Pollock on 22 November 2022 at 3668.

Coronial memorandum of Detective Superintendent Scott Pollock — Draft Jan 2021 [1-6A]
at 49.

Coronial memorandum of Detective Superintendent Scott Pollock — Draft Jan 2021 [1-6A]
at 43.

Coronial memorandum of Detective Superintendent Scott Pollock — Draft Jan 2021 [1-6A]
at 45.

Coronial memorandum of Detective Superintendent Scott Pollock — Draft Jan 2021 [1-6A]
at 59.
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decisions made by police on the ground in Yuendumu in the immediate

aftermath of Kumanjayi’s death.>®

Those issues were largely endorsed and developed by Cmdr Proctor, who
produced a 170-page overview report.

However, neither Det Supt Pollock nor Cmdr Proctor reviewed the content of
Mr Rolfe’s text messages.® Those text messages provided some significant
evidence for the Inquest, particularly with respect to: his prior use of force;
his derisive attitude to female colleagues and some superiors; his racist
attitudes towards Aboriginal people; and the way in which some of those
problematic attitudes were endorsed and exhibited by a small, but important
number of Mr Rolfe’s mentors. Det Supt Pollock passed the phone download
on to the criminal investigators and he had just started to go through it, but
did not have sufficient time for any analysis, before he handed over his role.
In evidence at the Inquest, he expressed his disappointment that officers in
the role of Sergeant, crucial for the mentoring of younger officers, had
engaged in exchanges with Mr Rolfe using racist language. In his view, that

was a lack of leadership and a “serious question of discipline”.%

It will be evident that to understand the actions of Mr Rolfe on 9 November
2019, and to draft meaningful recommendations to prevent another death in
similar circumstances, it was necessary to consider issues relating to Mr
Rolfe’s background and the context of the events, and not merely conduct a
narrow and truncated appraisal of the three days leading up to Kumanjayi’s
death.
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Coronial memorandum of Detective Superintendent Scott Pollock — Draft Jan 2021 [1-6A]
at 83.

Detective Superintendent Pollock explained that he had left the role “within a week or two”
of the download becoming available and the volume of information was massive. His team
passed it on to criminal investigators but he had not had time to review it: Inquest evidence
of Detective Superintendent Scott Pollock on 22 November 2022 at 3681. After taking
carriage of the matter, Commander Proctor referred the contents of the phone download to
Professional Standards Command rather than conduct his own analysis: Inquest evidence of
Commander David Proctor APM on 25 November 2022 at 3715.

Inquest evidence of Detective Superintendent Scott Pollock on 22 November 2022 at 3697.
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I am also satisfied that it was necessary to receive evidence about certain of
Mr Rolfe’s attitudes that may have influenced why he made the decision to
enter House 511 and conduct the flawed arrest on Kumanjayi in the manner
that he did, contrary to the 5am arrest plan. | received evidence about this
from several sources including: the text messages referred to above; and the
oral testimony of Mr Rolfe and fellow officers, including from an ex-
girlfriend who was in a relationship with him over a relevant period leading
up to the death when they were both constables. As the NT Police conceded,
it was appropriate for me to receive the evidence of the text messages and to
receive other evidence that revealed Mr Rolfe’s racism “so as to explore
whether there was a connection between such racism and the death of
Kumanjayi Walker”.5

It was plain that at the time of Kumanjayi’s death, Mr Rolfe was a 28 year old
man who expressed, and therefore held, attitudes that were racist, sexist, and
contemptuous of “bush cops” and certain persons in authority, who had not
earned his respect and who he considered had inferior skills, regardless of
their rank. In my Findings, | have considered the extent to which those views
and attitudes (either consciously or unconsciously) may have impacted the

decisions Mr Rolfe made on 9 November 2019.

Similarly, | have accepted evidence to help me understand why Kumanjayi
responded in the way he did on 9 November 2019 and whether that type of
behaviour can be better anticipated and avoided by police. To properly and
fairly inquire into those issues, it has been necessary to consider background
material and context, leading me to accept evidence on, for example, the

history and structure of Yuendumu and Kumanjayi’s childhood experiences.

To assist me to develop meaningful recommendations it has been necessary to
receive contextual evidence, such as what services are available in Yuendumu
to assist youth with complex developmental trauma and behavioural issues,

and the current police training in trauma and cultural competency. | am
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Closing written submissions of the Northern Territory Police Force dated 19 November 2024 at
1048.
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mindful of not exceeding the scope of my inquiry and have made
recommendations that are intended to be significant, but also practical,

achievable and clear.

The statutory prohibition against including a statement that a person is or may

be quilty of an offence

73.

74.

75.

76.

The fact that this Inquest follows a criminal trial has been a source of

confusion for some and anxiety for others.
As outlined above, s 34(3) of the Act states that:

“A coroner must not, in an investigation, include in a finding or
comment a statement that a person is or may be guilty of an
offence.”

On 10 March 2022, following a five week jury trial, Mr Rolfe was found not
guilty of all three criminal offences he had been charged with as a result of
shooting Kumanjayi on 9 November 2019. Mr Rolfe had been charged with
murder, with alternative (backup or lesser) charges of manslaughter and
“violent act causing death” on the basis that the second and third shots he
fired into Kumanjayi from his police pistol were not legally justified and
amounted to an excessive use of force. Mr Rolfe maintained that his actions
with respect to all three shots were legally justified to defend himself and his
IRT partner in House 511, and were consistent with his training.

I am not permitted to make any finding that suggests Mr Rolfe (or any other
person) is guilty of a criminal offence.®® Further, I must not make any
comment or finding that undermines the jury’s verdict that Mr Rolfe was not
guilty in relation to discharging the second and third shots which resulted in

the death of Kumanjayi in House 511.% In their submissions the NT Police
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Section 34(3) of the Act.

See closing written submissions of Zachary Rolfe dated 11 November 2024 at [4.3], [90]-
[131]; closing written submissions of the Northern Territory Police Force dated 19
November 2024 at [895]-[896].
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and Mr Rolfe strongly reminded me not to go behind the not guilty finding.%

| note the submission made on behalf of Mr Rolfe that “it is of course
permissible for a Coroner to make findings of fact as to the sequence of events
that lead to the death” as long as “there has been no application by the Coroner
of the facts found to the relevant law to determine or find guilt, nor any
characterisation by the Coroner of those facts in terms of legal concepts or
conclusions.”® Mr Rolfe also referred me to the Coroners Court Book of
Victoria noting that coroners must focus on finding the relevant facts without
addressing or analysing the legal effect of those facts and can also comply
with the prohibition by avoiding making statements about the state of mind of

the person who contributed to the death.®’

NAAJA reminded me that my findings and comments should be as fully
informed as possible and if findings on the second or third shots were
precluded because they were the subject of criminal charges that should not
impinge my inquiry into what happened before and after those moments.® The
Parumpurru Committee accepted that | should not impugn the jury’s verdict,
but submitted that, “the Coroner is entitled to make findings with respect to
poor policing, aggression, disrespect shown at House 511, together with Mr
Rolfe’s lies about what occurred prior to the first shot. The Coroner is also
entitled to make factual findings covering the moments of the fatal shot,
together with what occurred after the third shot”.®® The Brown Family
submitted that “the limit placed by s34(3) Coroners Act merely prohibits

conclusionary statements of criminal or civil liability”.”
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Closing written submissions of the Northern Territory Police Force dated 19 November 2024
at [18]; closing written submissions of Zachary Rolfe dated 11 November 2024 at [91].

Closing written submissions of Zachary Rolfe dated 11 November 2024 at [113], citing
Perre v Chivell (2000) 77 SASR 282 at [55].

See closing written submissions of Zachary Rolfe dated 11 November 2024 at [118].

Closing written submissions of the North Australian Aboriginal Justice Agency dated 28
October 2024 at [117].

Closing written submissions in reply of the Parumpurru Committee dated 25 November 2024
at [7]-[8].
Closing written submissions in reply of the Brown Family dated 25 November 2024 at [6].
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78.

79.

80.

81.

Introduction

As | said in Ruling No 2, considering the differing purpose, standard of proof
and evidence available at a coronial inquest, it is not inappropriate for
inquests to be held following the acquittal of a person of a criminal offence.
There are numerous examples of inquests throughout Australia where this has

occurred.”

| accept the submission made by Mr Rolfe that it is not part of my role to
critique the conduct of prosecutors at Mr Rolfe’s trial,”?and while | appreciate
the families’ concerns that there were no Aboriginal people on the jury
panel,” it would be outside the scope of my function to make

recommendations directed to reforming the process for empanelling juries.

The constraints placed on me by s 34(3) of the Act and the sanctity of the trial
verdict do not limit my investigation into what took place in House 511
leading up to the moment Kumanjayi was shot, including Mr Rolfe discharging
the first shot. Nor do they prevent my scrutiny over, and comment about,
matters that occurred after the first shot, provided | do not undermine the jury
verdict. Although I am precluded from making findings that suggest criminal
conduct, I am entitled to make comment and findings in respect of the actions
of police and the sequence of events that led to the death, again provided those

comments do not undermine the jury verdict.
In R v Doogan, " the Court held that:

“There will, of course, be many cases in which the issue of
causation will necessarily involve an examination of a person's
conduct. A coroner conducting an inquest into the death of a person
may be obliged to consider whether the death was attributable to
accident or homicide. If reasonable grounds emerge for a belief

71

72

73

74

See, for example, Inquest into the Death of Jaidyn Raymond Leskie (Coroners Court,
Victoria, Coroner Johnstone, Case No 007/98, 31 July 2006) at 2; Domaszewicz v State
Coroner (2004) 11 VR 237. A helpful discussion is found in Aberdeen, J, “Blown off by a
side wind”? Coronial Inquests following criminal acquittals (2016) 23 JLM 595.

See closing written submissions of Zachary Rolfe dated 11 November 2024 at [92]; compare
to the closing written submissions of the Walker, Lane, Robertson Families dated 29 October
2024 at [152], [156.4] and Appendix 1 at [25], [29].

Closing written submissions of the Walker, Lane and Robertson Families dated 29 October
2024 at [191].

R v Doogan [2005] ACTSC 74 at [31], cited in the closing written submissions of the
Northern Territory Police Force dated 19 November 2024 at [39] and fn 56.
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that a person has committed murder, manslaughter or some other
indictable offence the coroner will be required...to inform the
Director of Public Prosecutions by written notice and the inquest
will be adjourned. If that situation does not arise, the coroner will
be obliged to make findings as to the nature of the acts and/or
omissions that caused the death, even if they reflect adversely on
the reputation of one or more people involved in the relevant
incident.”

82. | note that s 35(3) of the Act empowers me to report to the Commissioner of
Police and the Director of Public Prosecutions if | believe that an offence may
have been committed in connection with the death, but not in relation to

offences more generally.

Standard of proof

83. Unlike civil or criminal cases, no party bears the burden of proof in coronial

cases.”

84. An inquest is a fact finding exercise and not a method of apportioning guilt.
As the Court stated in Hurley v Clements & Ors:’®

“In an inquest it should never be forgotten that there are no parties,
there is no indictment, there is no prosecution, there is no defence,
there is no trial, simply an attempt to establish the facts. It is an
inquisitorial process, a process of investigation quite unlike a trial
where the prosecutor accuses and the accused defends, the judge
holding the balance in the ring, which ever metaphor one chooses
to use.”

85. All parties accepted that the standard of proof applicable for findings in the

coroners’ jurisdiction is the balance of probabilities, “in conformity with the

® | reject the submission made on behalf of Mr Rolfe that Counsel Assisting (or other parties)
should have called certain expert evidence that may have been favourable to Mr Rolfe. As
stated again in Chapter Three, Mr Rolfe had every opportunity to request the tender or call
any evidence that he considered to be of assistance.

6 Citing Lord Lane CJ in R v South London Coroner; ex parte Thompson, Unreported, Lord
Lane CJ, Watkins L, and Robert Goff J, Queen's Bench Division, 9 July 1982, in a passage
referred to with approval by Toohey J in Annetts v McCann (1990) 170 CLR 596 at 616.
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87.

Introduction

sliding scale of satisfaction explained in Briginshaw v Briginshaw”.”” In

Briginshaw, the High Court explained:’®

“The seriousness of an allegation made, the inherent unlikelihood
of an occurrence of a given description, or the gravity of the
consequences flowing from a particular finding, are considerations
which must affect the answer to the question whether the issues
proved to the reasonable satisfaction of the tribunal. In such
matters ‘reasonable satisfaction’ should not be produced by inexact
proofs, indefinite testimony, or indirect inferences.”

The common law in Briginshaw does not create a third standard of proof
between the civil and the criminal, and the standard remains proof on the
balance of probabilities.” The application of the sliding scale of satisfaction
test explained in Briginshaw does not require a tribunal of fact to treat
hypotheses that are reasonably available on the evidence as precluding it from

reaching the conclusion that a particular fact is more probable than not.®

A coroner ought to exercise caution when considering whether to make an
adverse finding against an individual or an entity; the evidence required to
prove facts supporting any such finding ought be commensurate with the
gravity of those facts.8 | accept that “it is a serious thing for a coroner to
determine that a person, particularly in their professional capacity, has caused
or contributed to a death; it is effectively a finding of negligence”.® It is a

7
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79

80

81

82

(1938) 60 CLR 336, cited in Hurley v Clements & Ors [2009] QCA 167.
Briginshaw v Briginshaw (1938) 60 CLR 336 at 362-363. See also the helpful discussion of

this in Inquest into the death of Tanya Louise Day [2020] Coroners Court of Victoria (COR
2017/6424), 9 April 2020, per DSC English.

See Wotton v State of Queensland [2016] FCA 1457 at [114-115], per Mortimer J.

Hurley v Clements & Ors [2009] QCA 167 at [27].

Closing written submissions of the Northern Territory Police Force dated 19 November 2024
at [38] and fn 53, citing Inquest into the Death of Matthew Si, Thalia Hakin, Yosuke Kanno,

Jess Mudie, Zachary Bryant and Bhavita Patel, Coroners Court of Victoria, 19 November
2020 at [1.38-1.39].

Closing written submissions of the Northern Territory Police Force dated 19 November 2024
at [38] and fn 54, citing The Secretary to the Department of Health and Community Services
v Gurvich [1995] 2 VR 69 at 73-74, Finding into the death of Veronica Nelson [2023]
VicCorC 28309 at [120]; Chief Commissioner of Police v Hallenstein (1996) 2 VR 1 at 19.
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Introduction

serious thing for a coroner to determine that a person or an institution or

policy is racist.®

I am acutely conscious of the impact of these findings on persons about whom
I will be required to make comment, findings and recommendations. I am
aware of the gravamen of the findings for the police officers involved,

particularly Mr Rolfe, and for NT Police and NT Health as institutions.

Avoiding hindsight bias

89.

90.

In reaching my Findings, | must be cautious to avoid “hindsight bias”, or what

has been referred to as the “distorting prism of hindsight”.8

This was articulated by Coroner Hawkins in her Honour’s findings in the
Inquest into the deaths caused by a man who drove his car into pedestrians in
the Melbourne CBD:%

“By its very nature, a coronial inquiry is wholly retrospective. This
carries with it an implicit danger for the court in prospectively
evaluating events through the potentially distorting prism of
hindsight. That is, it can be easy or seductive to conclude that what
did occur was always going to occur and, from that conclusion, to
view the actions or inactions of those involved more critically and
as if the outcome was obvious and should have been foreseen. In
writing this finding, | have remained cognisant of the potential
intrusion of hindsight bias.”

83

84

85

Closing written submissions of the Northern Territory Police Force dated 19 November 2024
at [38].

Closing written submissions of the Northern Territory Police Force dated 19 November 2024
at [40] and fn 57, citing Adamczak v Alsco Pty Ltd (No 4) [2019] FCCA 7 at [80], Inquest
into the Death of Matthew Si, Thalia Hakin, Yosuke Kanno, Jess Mudie, Zachary Bryant and
Bhavita Patel, Coroners Court of Victoria, 19 November 2020 at [1.42]. See also Walker v
Hamm [2008] VSC 596 at [55], Woodley v Boyd [2001] NSWCA 35 at [37], cited at fn 58.
See also the closing written submissions of Zachary Rolfe dated 11 November 2024 at [52]-
[59].

Closing written submissions of Zachary Rolfe dated 11 November 2024 at [54] and fn 35,
citing Inquest into the Death of Matthew Si, Thalia Hakin, Yosuke Kanno, Jess Mudie,
Zachary Bryant and Bhavita Patel, Coroners Court of Victoria, 19 November 2020 at [1:42].

49



91.

92.

93.

Introduction

In inquiring into the circumstances of Kumanjayi’s death, I am called on to
evaluate the decision making of front-line police and health clinic staff,
working in challenging circumstances. It is important that | take into
consideration those circumstances and the pressures of those moments.8

With respect to the police, this was a point made by Connor J in the case of

Mclntosh v Webster,® when his Honour stated:

“Arrests are frequently made in circumstances of excitement,
turmoil and panic [and it is] altogether unfair to the police force
as a whole to sit back in the comparatively calm and leisurely
atmosphere of the courtroom and there make minute retrospective
criticisms of what an arresting constable might or might not have
done or believed in the circumstances.”

I am also called on to evaluate the decision of managers and senior managers,
within NT Police and NT Health, who were juggling multiple commitments
and who were sometimes remote from the circumstances on the ground but
responsible for coordinating scarce resources efficiently and under pressure.
I recognise the demands of their jobs, and the weight of the decisions they

were called on to make.

A note on the length of the Inquest and closing submissions

94.

The Inquest into Kumanjayi’s death commenced on 5 September 2022 and was
held in tranches, punctuated by breaks that were unforeseen at the beginning,
primarily to allow for interlocutory applications and any potential appellate
challenges. The last witnesses gave evidence on 29 May 2024 and after the
exchange of written submissions, oral submissions (accommodated at the
request of parties) were heard on 27 and 28 November 2024, just over two

years from the time the Inquest commenced.
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87

In respect of police, see closing written submissions of the Northern Territory Police Force
dated 19 November 2024 at [40]. There are similar considerations when evaluating the
decision making by NT Health staff.

(1980) 43 FLR 112 at 123.
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I have already acknowledged the strain on those who participated in this
Inquest, particularly Kumanjayi’s family, but also witnesses who have lived
and re-lived the circumstances of Kumanjayi’s death over many years,
including all the police officers involved on 9 November 2019 and in the
leadup to those events. The protracted nature of these proceedings was not

desirable, but could not be avoided in the unique circumstances of this case.%

At the completion of witness testimony, | received extensive written
submissions from Counsel Assisting and most of the interested parties,
totalling some 2000 pages. Those submissions contain detailed, and often
opposing arguments, on areas of fact and law and | have carefully read them.
Written submissions were followed by oral submissions over two days, and |
have reminded myself of what was said by re-reading the transcript of those
days. It is not practical or necessary to address every comment made by each
party and | have confined myself in these Findings to a focus on fulfilling my
statutory functions and addressing the major issues. Any failure to address a
specific argument or comment made should not be taken as a failure to read it

or take it into account in assessing the circumstances more broadly.

It is my sincere hope that with the publication and delivery of these Findings,
there will be a period of reflection and healing, where all parties involved are
interested in moving forward. With the commitment of those who have power
to act on the recommendations, the circumstances of Kumanjayi’s death could

be a catalyst for change that avoids a similar tragedy.

88

| reject the complaints articulated in the written submissions of Zachary Rolfe and Sergeant
Bauwens that the Inquest consumed too many days of court time or wasted resources. The
issues raised in the Inquest were complex and justified a thorough inquiry, which allowed
for the participation of some sixteen interested parties. Further, I make no complaint about
any party exercising their right to make application or objections, but a substantial amount
of court time, and the primary explanation for the extended time required to reach the stage
of Findings, was the need to deal with applications made on behalf of Mr Rolfe and Sgt
Bauwens.
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An inadequate thank you

98.

99.

I express my profound and sincere thanks to the all the Counsel and instructing
teams who appeared for the numerous interested parties. The expertise, care
and time taken to grapple with an extensive brief of evidence, the confronting
and complex factual issues, cross-cultural issues and the emerging legal issues
was exceptional. Your submissions were comprehensive and concisely
distilled and addressed the issues. | recognise that all of you took considerable
time away from family, friends and busy practices to generously devote
yourselves to the work of this Inquest and | am grateful. Your contribution

has been invaluable.

To the Counsel Assisting team, Dr Peggy Dwyer SC, Mr Patrick Coleridge and
Ms Maria Walz, it is not possible to quantify the personal effort each of you
has expended to identify and investigate relevant issues and ensure that this
Inquest received comprehensive, thorough and considered evidence across
those issues. | recognise and commend the care you took to ensure, as best as
could be accommodated, that the proceedings were culturally respectful and
inclusive of Kumanjayi’s family and wider community. | acknowledge a debt
of gratitude for your tenacious and tireless efforts and expert contributions. |

thank each of you. I could not have been better assisted.
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CHAPTER ONE POLICING IN CENTRAL AUSTRALIA

Introduction

100. While this is not the opportunity for a treatise on policing in the Northern

101.

Territory, some background on the geography and cultural mix of Central

Australia, and the demands of contemporary policing, is necessary to

understand the circumstances of Kumanjayi’s death.®

In order provide some of that context, this chapter outlines:

(a)
(b)
(c)
(d)
(e)
(f)

(9)

(h)

The landscape of policing in Central Australia;

Fatal clashes are rare;

The role of remote police officers (“bush cops”);

Policing in Yuendumu;

The set up of the Alice Springs station (“upstairs/downstairs”);

The role of the Tactical Response Group (TRG), based in Darwin, in

policing Central Australia;

The formation of the “Cordon and Control” Group and the evolution of
the Immediate Response Team (IRT);

The IRT and *“Mission Creep” and failures to apply the Standard
Operating Procedure (SOP);

89

While | have reviewed all of the submissions | received, | am particularly grateful for the
assistance of NT Police for providing an overview of the work of police in the NT and to
the Northern Territory Police Association (NTPA) in outlining the unique challenges for
police in the NT and where it is non-controversial, | have relied on substantial parts of their
submissions.

The NTPA is the peak representative body for all members of the Northern Territory Police
Force and is interested in the conditions, welfare and working environment of its members.
| granted leave for the NTPA to appear in this Inquest for the reasons set out in Inquest into
the death of Kumanjayi Walker (Ruling No 1) [2022] NTLC 016.



Chapter One

(1) Future of the IRT or similar team;
() Has there been a “paramilitarisation” of NT Police?

(k)  Racism and its relevance to the Inquest.

The landscape of policing in Central Australia

102.

103.

104.

The work of police throughout the Northern Territory offers an opportunity
for unique, interesting and rewarding work, with the option to travel to
different communities, and to experience different areas of specialisation.
Police are offered a rare opportunity to access remote areas, and to learn about
the language and culture of the Aboriginal people in that area, an opportunity
that most Australians do not have. Each community, language and culture is
different,® and throughout the Territory there are more than one hundred
Aboriginal languages and dialects, with English sometimes being a third or

fourth language for the local community.®

There is no denying that some of the work that police in the Northern Territory
do is extremely difficult, and there are specific challenges to working in
Central Australia. Many of these were identified in the submissions of NT
Police and the Northern Territory Police Association (NTPA), and in the
evidence of the police officers and former police officers assisting the
Inquest, including Mr Rolfe.

As was eloquently expressed by Senior Constable Bradley Wallace, an
Arrernte man who returned to the NT Police force in 2020 after a distinguished
policing career, including at the AFP, NT Police members are often required
to wear multiple hats: those of a psychologist, social worker, first aider and

parent, “so there’s a lot more that goes into wearing this uniform day to day

90

91

Inquest evidence of Acting Assistant Commissioner Travis Wurst on 26 September 2022 at
1005.

Inquest evidence of Senior Constable Bradley Wallace on 3 November 2022 at 3222-3223.
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106.

107.

Chapter One

than what a lot of people realise, and a lot more stress and a lot more

commitment”.??

A particular challenge for police in the NT is the horrific rate of domestic
family and sexual violence (DFSV), the ferocity of the attacks (mostly on
female victims) and the aftermath of trauma and social distress inflicted on
families. As | have now said in a number of findings since my appointment as
Coroner, this jurisdiction experiences the highest rate of DFSV in the whole
of Australia; and the rate of DFV-related homicide in the Northern Territory
is around seven times the national average.® About 65% (and a much higher
percentage in some areas) of the interactions that NT Police members have
with the public are in relation to domestic family violence matters and officers
can be severely impacted by repeated exposure to that trauma throughout their

careers. %

The motto of NT Police is “To Serve and Protect”® and | have no doubt that
most recruits are attracted to the work of NT Police by a desire to contribute
to a service that protects others in the community who are vulnerable. In doing
so, they are often required to interact with members of the public who are
heightened, upset, alcohol and/or drug affected, and angry and/or dangerous.
In carrying out their duties, police unfortunately experience abuse and are at
risk of physical assault, and in some instances their lives are put in danger.®

Not only is the nature of the workload challenging, but police are often

required to work long hours in extreme conditions. Members serving in remote

92

93

94

95

96

Inquest evidence of Senior Constable Bradley Wallace on 17 November 2022 at 3349;
closing written submissions of the Northern Territory Police Association dated 13 November
2024 at [13].

See Inquests into the deaths of Miss Yunupiyu, Ngeygo Ragurrk, Kumarn Rubuntja and
Kumanjayi Haywood [2024] NTLC 14 at [89].

Closing written submissions of the Northern Territory Police Force dated 19 November 2024
at [83]; the closing written submissions of the Northern Territory Police Association dated
13 November 2024 at [14] discusses one example of the police response to DV.

https://pfes.nt.qgov.au/corporate/our-history/nt-police-
force#:~:text=The%20motto%200f%20the%20Northern,“To%20Serve%20and%20Protect”.

See for example, the statutory declaration of Sergeant Lee Bauwens dated 26 April 2024 [7-
7B] at 9.
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Chapter One

communities face additional challenges due to isolation and fatigue,® as
demonstrated by the experience of Sergeant Julie Frost and Senior Constable
First Class Christopher Hand in the lead up to 9 November 2019.

A report commissioned by NT Police titled “An Assessment of Resource
Requirements of the Northern Territory Police: Final Report” (the Galliott
Report) highlighted “systemic human resource challenges across the police
force, high attrition rates and widespread dissatisfaction among police
personnel, who cited concerns over workload, support, and resource
availability”.®® Addressing all the issues identified in the Galliott Report is
beyond the scope of this Inquest and is a matter for Government and NT
Police, but it is certainly helpful background and is part of the evidence I
received that highlights ongoing challenges for NT Police, including limited
resources, and an increasingly complex workplace. In addition, specific
aspects of the Galliott Report, such as its examination of police discipline,

are discussed later in these Findings.

| accept the force of the submissions made by the NT Police and NTPA that
seek to highlight the unique and demanding nature of policing and the
importance of taking into account the context in which they operate when
viewing the incident on 9 November 2019, and the conduct of police in Central
Australia more generally. Specific issues raised in the submissions of NT

Police were: %

(a)  First, “members are required at times to engage with and prevent
criminal behaviour and use force or other tactics which are confronting
to those not accustomed to the environment and dynamics of policing
and which in any other circumstance may be classified as

inappropriate”;

97

98

99

Inquest evidence of Senior Constable Bradley Wallace on 3 November 2022 at 3222; Inquest
evidence of fmr Commissioner Michael Murphy on 29 May 2024 at 5802.

Cited and discussed in the closing written submissions of the Northern Territory Police
Association dated 13 November 2024 at [26].

Closing written submissions of the Northern Territory Police Force dated 19 November 2024
at [91]-[93].
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111.

Fatal

Chapter One

(b) Second, not every member has the same level of experience, skills or

capacity to identify and respond in a nuanced way to threats;

(c) Third, there are different policing styles and there are often multiple
options for policing responses that are in accordance with General
Orders, meaning there is not just one policing response that must apply

in all situations; and

(d)  Fourth, “flexibility and alertness to risk, utilising the least force that is
feasible in any given scenario, as well as restraint, cultural sensitivity,
good communication and respect, need to be the hallmarks of policing,

including in face of crises, threats and unpleasantness”. However, “of
its very nature, NT policing is highly challenging a good deal of the

time”.

In those circumstances, “care should be taken to avoid not only the dangers
of excessive judgmentalism and hindsight bias in assessing policing decisions
and tactics, but also to avoid examining a situation and assessing police

behaviour through an overly sanitised, unrealistic lens”.1%

Further, it is important not to lose sight of the fact that day and night, there
are officers in the NT who provide an excellent service to the community,
with skill and sensitivity, and their work will continue. My hope is that
recommendations from this Inquest will be embraced in a way that assist NT
Police and the community members they serve, many of whom are Aboriginal
people living remotely, who must adapt to the different styles, skills, training

levels and experiences of the police officers who come to live alongside them.

clashes are rare

112.

In modern policing in the Northern Territory, fatal clashes between police and

community members are extremely rare, despite numerous dangerous

100 Closing written submissions of the Northern Territory Police Force dated 19 November 2024
at [93].
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Chapter One

confrontations between police and community members, including where
weapons are involved. Available research suggests that in the 46 years since
Territory self-Government in 1978, four Aboriginal people have been shot and
killed by police - two in the Top End and two (including Kumanjayi) in Central
Australia. In two of those four instances, the police officer responsible for the
death was charged with murder, and both of those cases arise from instances
of lethal force being used in Central Australia: the first in 1980 (First Class
Constable Lawrence “Jack” Clifford was charged with the murder of an
Anmatyerre man named Jabanardi at Ti Tree)! and the second in 2019, when
Mr Rolfe was charged with the murder of Kumanjayi.!® In both of those

instances the officer was acquitted of the charges they faced.

The role of remote police officers (“bush cops™)

113.

| received evidence about the important work done by NT Police Aboriginal
Community Police Officers (ACPOs), Aboriginal Liaison Officers (ALOs)
and local community (or “bush”) Police in remote communities like

Yuendumu where around 90% of the residents are Aboriginal people. For each

101

102

Report of the Inquiry into the death of Jabanardi, 29 July 1980 — Royal Commission into
Aboriginal Deaths in Custody — Report presented 27 February 1991 [13-1].

The other two cases from the Top End of the NT are first, the case of an Aboriginal man
who was suffering schizophrenia and was shot dead by a police office in a lethal
confrontation on Elcho Island in 1990. The man had speared two community members, and
when he was located by police and community, he tried to run behind police to get his
spears. After ignoring a verbal command to stop, and warning shots fired by police, he ran
towards a police officer with a knife drawn. The police shouted at him to drop the knife but
he continued to run and was shot once. The Coroner found that the versions given by police
and Yolgnu witnesses were largely consistent, and there was no basis to criticise police.
Second, 18 year old Robert Jongmin was shot dead by A/Sgt Whittington in Wadeye in 2002,
when Jongmin was trying to wrestle a shotgun from another teenager, during an organised
fight with police present. The Coroner found that A/Sgt Whittington had acted in a blind
panic when he fired the shot into the air from a distance, and although the officer had not
intended to kill or wound the deceased, he had clearly breached fundamental safety
principles for the discharge of weapons. The Coroner referred the case to the Director of
Public Prosecutions (DPP) to consider whether an offence had been committed. Sgt
Whittington was originally charged with “committing a dangerous act causing death”, but
the charge was dismissed because it had not been brought within the 2 month period, as
required by the statute when charging police.
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of those roles, there are rewards and challenges that are unique to the

experience of working for NT Police.

Contrary to the dismissive way that Mr Rolfe and his superior Sergeant Paul
Kirkby described “bush cops” in their text exchanges (discussed later in these
Findings), the work done by community police is highly valuable, and can be
extremely demanding. Skilled community police officers will attempt to
mediate disputes between individuals and families in a way that prevents
offending or avoids an escalation.'® It may be difficult for police to fully
understand the tensions between family groups and those tensions can and do
break out unpredictably into larger scale conflict that may be very challenging

for a small remotely based team to manage.%

ACPOs and ALOs perform an essential role, and one that requires them to
balance (sometimes competing) obligations between family and police. The
work of Senior ACPO Derek Williams, both before 9 November 2019, and on
that evening and the days following, exemplifies how important it is. SACPO
Williams was successful in arresting Kumanjayi on five separate prior
occasions without the need to use force.!® He gave evidence that treating
people with respect and speaking to people on their level has assisted him in
heightened circumstances, including when there have been riots.!%® Other
techniques that he has used included speaking to family members to assist in

arrests (and having the cultural knowledge to know when that would not be

103

104

105

106

Inquest evidence of Sergeant Anne Jolley on 15 September 2022 at 514-515; recorded
statutory declaration of Sergeant Julie Frost dated 14 November 2019 [7-36] at 37-39;
Inquest evidence of Acting Assistant Commissioner Travis Wurst on 26 September 2022 at
959.

There are many examples of flare ups in community, but most notably in Yuendumu after
2010, when the death of one young man led to many years of fighting and threats of reprisal
attacks: see Annexure B at [63]. See, for example, the discussion in the closing written
submissions of the Northern Territory Police Force dated 19 November 2024 at [88].

A point well made by NAAJA in its closing written submissions dated 28 October 2024 at
[446].

Inquest evidence of Senior Aboriginal Community Police Officer Derek Williams on 7
September 2022 at 169.
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107

appropriate), speaking to Elders*" and transporting anxious young people

(including Kumanjayi) in the cabin of a police car, rather than the cage.!®

For non-Aboriginal police stationed in remote communities, there are
particular skills required in order to provide the most effective policing. Good
communication, patience, listening and knowing how to show respect for the
local culture are as important as “hands on” tactical skills, and building good
trusting relationships with community members is vital for gathering

intelligence and resolving conflict.

Those skills were encapsulated by some police officers who gave evidence at
the Inquest and who had experience working out bush. Superintendent Jody
Nobbs, who has worked in various places around the NT and was stationed at
Nhulunbuy at the time of the Inquest, encourages officers working under his
command to bring “the conversation to the people” rather than scheduling
meetings which no one attends and simply saying “well it’s now five past
three, no one’s here, so let’s wrap up and go home”.'%® He acknowledged the
importance of community interaction and engagement and building
relationships with local people, and gave evidence that he would often say to

his police:

“l don’t care if you come to work tomorrow in your PT gear and
you kick the footy all day, if opportunity presents, go do it.”

| received evidence from Community members about the value they place on

community policing. Francis Jupurrurla Kelly explained that as follows: !
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Inquest evidence of Senior Aboriginal Community Police Officer Derek Williams on 7
September 2022 at 170.

Inquest evidence of Senior Aboriginal Community Police Officer Derek Williams on 7
September 2022 at 171.

Inquest evidence of Superintendent Jody Nobbs on 27 September 2022 at 1084.

Inquest evidence of Superintendent Jody Nobbs on 27 September 2022 at 1088; though the
NTPA submitted this sort of opportunity was rare to non-existent given the workload and
resourcing at Yuendumu: closing written submissions of the Northern Territory Police
Association dated 13 November 2024 at [16].

Statement of Francis Jupurrurla Kelly dated 27 May 2022 [8-38A] at [33]-[38].
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“Aboriginal community policing is the best way of managing law
and order in Yuendumu because it’s built on a relationship of trust
between people in the community and police.

In the past, we sat down with the police to talk about the
differences between local and outside laws. They would teach us
their laws and we would teach them ours.

The best Kardiya police have been the ones who have lived in
Yuendumu for a number of years, so have come to know and
understand our community.

These police officers used their voices to calm situations down
which meant conflict was handled in a way that respected Warlpiri
culture. The community would respect and listen to these police
because they involved themselves in the community by talking to
people and developing strong connections.”

In her statement Warlpiri Elder Alice Napurrula Walker-Nelson, the mother
of SACPO Derek Williams, said:!?

“We knew the police that are working here in the community. We
knew them very well. They are good people. Most of the
community respect police, if the police show them respect as well.
A lot of the young fellas have respect for the police, because that
is the example that Elders show.”

During the Inquest | heard from Sergeant Anne Jolley, a police officer who
had been based in Yuendumu during different periods and returned to take up
the position as sergeant after Kumanjayi’s passing, because she had such
strong and positive relationships with the community. That was reflected in

the evidence of Cherylyn Napangardi Granites, who wrote: 3

“The police officer who has been good has been Annie. She used
to be the sergeant at Yuendumu. She knew everyone and was
always friendly.

| got along well with Annie. She lived in Yuendumu for a long time
so everyone knew her well. She would talk to people before she
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Statutory declaration of Alice Napurrula Walker-Nelson dated 9 August 2022 [8-64A] at
[23].
Statement of Cherylyn Napangardi Granites (undated) [8-29A] at [28]-[32].

61



121.

122.

Chapter One

arrested them and would give them a second chance. She would
come around and give people a warning before arresting them.

Annie would say to me, “lI know you Cherylyn, you are a good
lady.”...

The police officers who have gotten our respect in the community
have been the ones who have made an effort to get to know our
people.”

The Court heard concurrent evidence from a panel of policing experts
consisting of Baru Pascoe, a former ACPO from Maningrida; former Western
Australian Police Force Aboriginal Police Liaison Officer (APLO) Lindsay
Greatorex, and current NT Police officer, Detective Acting Superintendent
Michael Schumacher. Each of these witnesses gave compelling evidence as to

how effective and important community policing is.!

Det A/Supt Michael Schumacher has been a police officer in the NT since
1988 and has worked in a variety of locations and sections of police, including
Yuendumu in the 1990s.!® Det A/Supt Schumacher returned to live in
Yuendumu for lengthy periods over different times throughout the 1990s and
developed excellent relationships with Elders, and the broader Warlpiri
community, which were continued long after he left. He spoke with great
respect about the two Aboriginal police employees who he worked beside at
that time — ACPOs Mr Tasman and Mr Curtis. Such was the strength of his
relationships with community that in 2010, when a group of nearly 100
residents left Yuendumu to live in Adelaide due to ongoing conflict, Det
A/Supt Schumacher was tasked to travel to Adelaide, to engage with the
families and encourage them back to Yuendumu. It is impossible to quantify

the value of an officer who has the expertise and relationships to engage in
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Inquest evidence of former Aboriginal Community Police Officer Baru Pascoe, former WA
Aboriginal Police Liaison Officer Lindsay Greatorex and Detective A/Superintendent
Michael Schumacher on 10 March 2023 at 4857.

Statutory declaration of Detective A/Superintendent Michael Schumacher dated 25 October
2022 [7-116A].
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that task. It is an excellent example of the type of work that some NT Police

officers do, usually without broader recognition.

The significance of that relationship became abundantly clear as soon as
Kumanjayi had passed away, and an understanding of the type of work that
Det A/Supt Schumacher did on the night of 9 November 2019 and in the days
that followed the shooting is a snapshot of excellent policing; not that he
expected to be singled out or praised for it. On that Saturday, 9 November
2019, Det A/Supt Schumacher was one of the officers tasked to attend a tourist
bus crash involving several critically injured people on the Ernest Giles Road,
about 140kms south of Alice Springs. At 11.20pm, as he drove back into
mobile phone reception (about 40kms south of Alice Springs), he received
information relating to the shooting incident at Yuendumu from Acting
Assistant Commissioner Travis Wurst, whom he had worked with at

Yuendumu in the late 1990s, and subsequently throughout the Central Desert.

Det A/Supt Schumacher finished duty at 3am on Sunday morning, 10
November, and recommenced duty that same day at 9am. At the request of
A/AC Wurst (who travelled from Darwin to Yuendumu to assist in the NT
Police response to the shooting), Det A/Supt Schumacher drove to Yuendumu
on the Monday to assist with the community liaison role. On Tuesday 11
November, he attended Sorry Camp and having learnt the strict cultural
protocols that applied, he was able to show proper respect to Kumanjayi’s
family. He met with family members like Warren Williams and was taken
around the Sorry Camp by the family of Mr Curtis, his friend and colleague,
who was family for Kumanjayi (and has since passed away). He knew most of
the senior Warlpiri Elders present and a few of the Luritja Elders. When he
left the Sorry Camp, he reconnected with other Elders throughout Yuendumu
and engaged with several Kardiya (non-Aboriginal) residents who had been
there long term. He attended the meeting that had been arranged by Chief
Minister Michael Gunner and Police Commissioner Jamie Chalker. Later that
day he was present at the Yuendumu Police Station when, as part of their grief
and healing, a group of Elders conducted a “cleansing ceremony” throughout
the police station, at the end of which several children and adults painted the
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outside of the station with red hand prints. After that ceremony, he took over
the community engagement role from A/AC Wurst and stayed on to speak with
Elders.

Over the weeks and years that followed, including throughout the committal
and trial of Mr Rolfe, Det A/Supt Schumacher has maintained regular contact
with Warlpiri Elders and their nominated support persons. When, in November
2022, the Court and all lawyers involved in the Inquest were invited to visit
Yuendumu to pay their respect to family and community, Det A/Supt
Schumacher attended, quietly, to assist Yapa and Kardiya alike, and the
demonstration of his knowledge and skill over the years since this tragedy

have been invaluable.

It is clear that other members of the NT police force were able to draw on
their good relationships with Elders and their knowledge of respectful cultural
engagement to assist police to communicate and engage with community after
Kumanjayi’s death, including A/AC Wurst, Supt Jody Nobbs, Sgt Annie
Jolley, and Detective Superintendent Lee Morgan, the senior police officer in
charge of this Inquest (who has lived and worked in bush stations including
the remote community of Papunya). The challenge of assisting the community
dealing with their grief, anger and fears in the years that have followed is an
example of the value of police officers who have experience working out bush,
and who make the most of it by learning to respect culture and community

leaders.

Policing in Yuendumu

127.

The Yuendumu Police Station (YPS) services a large geographical area which
includes the communities of Yuendumu (approx. 800-1200 people), Yuelamu
(approx. 200 people), Nyirripi (approx. 100 people) and Willowra (approx.
300 people), as well as the cattle stations at Mt Dennison, Mt Doreen,
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Newhaven Reserve and Tanami Downs, and the Granites Goldmine.® The
patrol area covers 120,000 square kilometres and extends to the Western

Australian border.

The “policing requirement” for the district is said to be “high”, and the
geography alone makes it extremely challenging to meet the needs of all
residents.'” Yuelamu is located approximately 70km by road from Yuendumu.
During daylight hours, and in good conditions, it is a 45 minute drive.!!8
Nyirripi is located approximately 160km by road from Yuendumu and
depending on conditions, is generally around a two hour drive from

Yuendumu.

The Nyirripi police station isa THEMIS station—a demountable police station
constructed of shipping containers during the Northern Territory Intervention
to meet the needs of increased police and other government presence in remote
communities that had not been serviced by permanent police stations. By
2019, it was being used on an ad hoc basis by officers at the YPS, but it was
very basic, with makeshift accommodation for police officers and a
watchhouse that was not fit to hold any person in custody for a significant

period.!®

Because of that, if an arrest was made and the offender was not bailed
immediately, police would be required to transport the offender back to
Yuendumu (or, alternatively, directly into Alice Springs, some 400km
away).'?® This meant that when only two officers were on duty at Yuendumu,

the entire local police presence could be called out for four hours or more to
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Yuendumu Police Induction Manual, annexure MS-06 to Affidavit of Deputy Commissioner
Murray Smalpage dated 10 February 2023 [7-120BB]; Inquest evidence of Senior Constable
Lanyon Smith on 15 September 2022 at 552. The Granites goldmine is also known as
Newmont: closing written submissions of the Northern Territory Police Force dated 19
November 2024 at [178].

Recorded statutory declaration of Sergeant Julie Frost dated 14 November 2019 [7-36] at
28.

Inquest evidence of Vanessa Watts on 10 October 2022 at 1297.
Inquest evidence of Senior Constable Lanyon Smith on 15 September 2022 at 552.
Inquest evidence of Senior Constable Lanyon Smith on 15 September 2022 at 553.
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collect an offender from a neighbouring community.*! These kinds of prisoner
transport jobs significantly diminished the resources available to police in the

Yuendumu policing district.!?

In November 2019, the Yuendumu Police Station and District was
theoretically staffed by about six commissioned officers and one ACPO, but
given the realities of staff leave, and the huge workload, they were sometimes

left to operate with far fewer staff and they could be stretched thin.

Evidence at the Inquest established that in the period leading up to 9
November 2019, Yuendumu Police Station was operating with restricted
resources. Gazetted officers were on leave and absent from the community
and although additional members had been sent to Yuendumu from the relief
pool, officers were then required to visit nearby neighbouring communities.?
In that same period, there was an increase in property crime in Yuendumu,
with several properties and houses occupied by nursing staff the target of
break-ins (discussed in greater detail in Chapter Eleven: the Closure of the
Clinic). Police members had already reported high levels of fatigue in the

period leading up to the “axe incident” with Kumanjayi on 6 November 2019.

There are modern challenges being felt in Yuendumu and around the NT that
appear to make policing remote communities today a much harder proposition
than in previous decades, in part because of the breakdown in the authority of

Elders. 1

Commander (now Acting Commissioner) Martin Dole served as a police
officer at Yuendumu between approximately late 1999 and late 2001. He
recalled spending a lot of time in community and said that police officers

would regularly attend football games played on the oval which at that time
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Inquest evidence of Senior Constable Lanyon Smith on 15 September 2022 at 553.

Recorded statutory declaration of Sergeant Julie Frost dated 14 November 2019 [7-36] at
28.

Closing written submissions of the Northern Territory Police Force dated 19 November 2024
at [27], citing the Inquest evidence of Senior Constable Lanyon Smith on 15 September 2022
at 565.

For more context, see the discussion in Annexure B in relation to this.
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was grassed.'®® He took Yuendumu community members hunting and was
invited into Business Camp. At that time, the Yuendumu Police Station was
bounded by open chain mesh fences (as opposed to today’s solid Colorbond
fences), and community members regularly attended the police station for

barbeques, or to speak to police members about various matters.

Cmdr Dole gave evidence of a strong sense of community spirit in Yuendumu
at that time. Police regularly consulted Yuendumu Elders, for example, when
the shop was broken into or in Law and Justice Committee meetings, which

were held on the front lawns of the police station.?

While there may be a tendency to look back on the past too fondly, and it is
important not to overlook the positive aspects of community engagement now,
during the period of the Inquest, the community of Yuendumu continued to
experience significant social discord: conflict (including break-ins), low
school attendance, anger towards local police, and in 2022, defunding of the
primary Youth Service (Warlpiri Youth Development Aboriginal Corporation
or WYDAUC) following years of instability and problems with governance. The
disintegration of WYDAC is particularly dispiriting, given the important role
that the organisation has played in the past to assist young people in crisis,
including Kumanjayi. Those issues make policing in Yuendumu more
challenging, particularly the type of policing which relies on community

engagement.

There are a multitude of reasons why policing has changed from the 1990s to
now, which are likely to include complex social factors like the death of
several strong Elders, the roll out of iPhones and social media, and the 2007
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Inquest evidence of Commander Martin Dole on 21 November 2022 at 3574-3588, outlined
in the closing written submissions of the Northern Territory Police Force dated 19 November
2024 at [180]-[182].

Inquest evidence of Commander Martin Dole on 21 November 2022 at 3587-3588.
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National Emergency Response (known as the Intervention) which is now

understood to have weakened the authority of Elders in community.?’

Cherylyn Napangardi Granites gave evidence that the Intervention “changed
everything, especially for the Yapa communities”.'? Bruno Jupurrurla Wilson,
a member of the Parumpurru Committee, gave evidence that as a result of the
Intervention, the community lost confidence in government and “felt as

though we had no rights and no control over our community any longer”.!?®

Leanne Liddle, who was the Director of the Aboriginal Justice Unit at the time
of giving evidence to the Inquest and is now a senior employee of NT Police,
gave evidence that, during the consultation process for the Aboriginal Justice
Agreement, one of the key issues raised by communities was being

disempowered by the Intervention.'® Her statement includes the following

thoughtful analysis:

“Other critical issues discussed included the impact of the
intervention and the transfer of power from Aboriginal
communities to the non-Aboriginal led Shires. The Intervention
and the rise of the Shires, the liquidation of ATSIC and the
defunding of Aboriginal community organisations had effectively
decapitated what little Aboriginal leadership in the NT and
diminished the status and standing of Aboriginal men (through the
messaging that they were all paedophiles), which together
seriously reduced the ability for Aboriginal people to make
decisions that impacted on their ability to control behaviours and
restore core values that they wanted to be supported in their
community to maintain a safe cohesive community.”

To limit criminal behaviour and reduce the risk of violent confrontation
between police and young people like Kumanjayi, it is essential that more is
done to strengthen the role of Elders and to build mutual respect and trust.
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See expert statement of Dr Melinda Hinkson (undated) [10-30] at [56], cited in closing
written submissions of the Parumpurru Committee of Yuendumu dated 28 October 2024 at
[224].

Statement of Cherylyn Napangardi Granites (undated) [8-29A] at [47].

Statement of Bruno Jupurrurla Wilson dated 28 November 2022 [8-72B] at [17].

Statement of Leanne Liddle (undated) [10-10C] at [90] and [134]. This is discussed further
in Annexure B.

Statement of Leanne Liddle (undated) [10-10C] at [95].
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The evidence | received, along with the submissions of interested parties, and
an analysis of the circumstances surrounding the arrest of Kumanjayi,
(including the callout of the IRT and the closure of the clinic) convince me
that recommendations should be made that a) support local decision making
and b) strengthen local culturally appropriate mediation services. Those
measures should be taken as steps that aim to limit the risk of fatal conflict

between police and community members.

The set up of the Alice Springs station (“upstairs/downstairs”)

142.

143.

144.

Alice Springs is a busy 24-hour police station, with approximately 300 police
members. 1% General duties members work across five patrol groups.® There
is a crime team, as well as specialist task forces, such as Strike Force Viper,

which deals with high-volume property crime.

It became important in the Inquest to understand the set-up of the Alice
Springs station, which involves the general duties police officers working
downstairs (including Probationary Constables, Constables, Senior
Constables, Sergeants and Senior Sergeants), whereas the detectives and the
Executive level sit upstairs on another floor. While on the one hand that makes
sense because of their distinctive roles, on another it seems a shame that junior
police are separated from detectives and management, and that management
may not always have a line of sight on the conduct of junior members (for
example, the racist language Mr Rolfe said was used at the station or the
showing of BWV to colleagues to make a joke about the use of force against
community members, as Mr Rolfe acknowledged he did).3

The physical layout of the Alice Springs station shows the important role

played by sergeants and senior sergeants, who were based downstairs with
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Inquest evidence of Sergeant Lee Bauwens on 27 May 2024 at 5635, 5643.
Inquest evidence of Sergeant Lee Bauwens on 27 May 2024 at 5643.

Inquest MFI XX: “Video IMG_0157 from Cst Rolfe’s phone — film of BWV of incident at
Araluen Park 18.02.19".
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junior staff and served as their immediate supervisors, with eyes and ears on
their conduct during shift, both out on patrol and in the police station. Those
serving in the ranks of sergeant and senior sergeant are expected to model the
standards of behaviour that are expected of members of the NT Police. Given
that expectation, as discussed in later in these Findings, it was extremely
concerning to learn of some of the very poor mentoring and supervision

provided to Mr Rolfe during the relatively short time he was in Alice Springs.

The role of the Tactical Response Group (TRG), based in Darwin, in policing

Central Australia

145.

Specialist police tactical groups (PTGs) were established across Australia
following the bombing of the Hilton Hotel in Sydney in 1978, and the
introduction of a National Anti-Terrorism Plan. In the NT, the PTG is referred
to as the Territory Response Group (TRG). The primary purpose fora PTG is
to have a squad that is trained and equipped to respond to high risk and
counter-terrorism operations, including large-scale civic unrest, active
shooter situations and sieges.'™ In the NT, however, those incidents are
mercifully rare and the TRG performs multiple other roles, including “general
frontline policing support, dignitary protection, counter-disaster operations,
bomb response, public order, search and rescue, and arresting serious
offenders”.™® TRG members can also be tasked to provide specialist support

to remote police stations.
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Closing written submissions of the Northern Territory Police Force dated 19 November 2024
at [97], citing the affidavit of Deputy Commissioner Murray Smalpage dated 10 February
2023 [7-120BB] at [208].

Inquest evidence of Sergeant Meacham King on 26 October 2022 at 2504-2505; closing
written submissions of the Northern Territory Police Force dated 19 November 2024 at [97].

Closing written submissions of the Northern Territory Police Force dated 19 November 2024
at [97], citing affidavit of Deputy Commissioner Murray Smalpage dated 10 February 2023
[7-120BB] at [208]; affidavit of Deputy Commissioner Murray Smalpage dated 12 July 2022
[7-120A] at annexure MS-17; Inquest evidence of Sergeant Meacham King on 26 October
2022 at 2504-2506.
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Sergeant Meacham King, who has performed various roles in the TRG and

other areas of NT Policing over several decades, explained this as follows:*®

“We could be tasked to go down and support an operation such as
a large football carnival where they want extra police to come
down and help with that. There could be operations for traffic or
drug-related matters where they want to go down and do an
operation there with roadblocks and general support also includes
search and rescue, where we’ve got a missing person, we’ll go
down and help do the search and rescue operation, support local
front line and managing that - that resource.

...50 when we send people general support they’re normally
accompanied by a team leader and they’re used to working in
environments, a lot of them are bush police officers who
understand how to work in remote communities. So...with search
and rescue obviously, they are the experts in [being] search and
rescue mission controller so they’ll go forward and coordinate the
search because...they undertake a significant amount of training to
get...those skills up as opposed to front line and normal settings
don’t receive those training.”

The TRG may be tasked to assist in the arrest of serious offenders. Whether a
deployment is classified as general or high risk depends on a risk assessment.
Sgt King explained the procedure the TRG would go through if tasked to do a
job like arresting Kumanjayi.?® The TRG would conduct a detailed risk
assessment of the arrest target. They would consider all his/her involvements
with police and any history of violence. They would discuss the matter with
the local Officer in Charge and consider any risk mitigation strategies. The
TRG would then determine whether it was a high risk or general support

deployment.

To join the TRG, qualified police have to pass a selection course, be selected,
and then complete several months of specific training. After that training, a
junior member is considered to be a basic operator who can be deployed on
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Inquest evidence of Sergeant Meacham King on 26 October 2022 at 2505.
Inquest evidence of Sergeant Meacham King on 26 October 2022 at 2506.
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high-risk operations and from there they can move into further training on

specialist skills.0

The TRG is a fully operational and full-time unit.** NT Police submits that
(as would be expected for an elite unit) the members of the TRG are “highly
disciplined and highly competent in their roles”.* They undergo extensive
regular training which amounts to approximately 90% of their workload.
They have access to specialist weapons, and undertake leadership and tactical
courses. ! Efforts are made to develop and mentor them within the unit.#
Many TRG members have significant remote policing experience,'* and that
experience was highly valued by the TRG around 2019. Indeed, it was a reason
given to Mr Rolfe for his several applications for the TRG being rejected, as
candidates with bush experience were preferred, and Mr Rolfe had no interest

in being stationed remotely for any length of time. ¥

It was not within the scope of this Inquest to conduct a review of the TRG,
whose members were not present when Kumanjayi Walker passed away, and
were not involved in any of the planning arrangements for his arrest. | note
that in their years of operation, the TRG has not caused the death or serious
injury of any member of the community. The only role performed by the TRG
in relation to Kumanjayi’s death was to respond to a request to attend
Yuendumu after he had been killed, to ensure the security of the community

and to assist with evidence collection if required. There was an issue as to
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Inquest evidence of Sergeant Meacham King on 26 October 2022 at 2506.

Affidavit of Deputy Commissioner Murray Smalpage dated 10 February 2023 [7-120BB] at
[210].

Affidavit of Deputy Commissioner Murray Smalpage dated 10 February 2023 [7-120BB] at
[208]; inquest evidence of Sergeant Meacham King on 26 October 2022 at 2511-2512.

Affidavit of Deputy Commissioner Murray Smalpage dated 10 February 2023 [7-120BB] at
[208]; Inquest evidence of Sergeant Meacham King on 26 October 2022 at 2506-2508.

Inquest evidence of Sergeant Meacham King on 26 October 2022 at 2506-2507.
Inquest evidence of Sergeant Meacham King on 26 October 2022 at 2507-2508.

Affidavit of Deputy Commissioner Murray Smalpage dated 10 February 2023 [7-120BB] at
[208].
See further discussion in Chapter Three.
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whether some members of the TRG appropriately carried out their duties after

Kumanjayi’s death, and | return to that later in these Findings.

The formation of the “Cordon and Containment” Group and the evolution of the

Immediate Response Team (IRT)

151.

152.

153.

In 1996, after a number of local high risk incidents, the Alice Springs Cordon
and Containment Unit was established.*® For that purpose, the TRG trained a
small group of members based in Alice Springs who were equipped with
weapons and had the capacity to “cordon and contain” high risk or armed
offender situations pending the arrival of the TRG.'® Those members were
general duties police trained specifically in incident management and

command and control.®

The unit existed under different names within the southern region of NT Police
between 1996 and 2022.'' When Sergeant Lee Bauwens arrived in Alice
Springs around 2014, he bought with him a decade of experience in the Darwin
based TRG and he demonstrated initiative in wanting to improve the capability
of the unit and reinvigorate the Cordon and Containment Team into a viable

unit with greater capacity.

As NT Police explained in its submissions, in 2017, Senior Sergeant Mike
Williams made various recommendations with a view to enhancing the unit,

and to that end: 1%
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Affidavit of Deputy Commissioner Murray Smalpage dated 12 July 2022 [7-120A] at [129].

Affidavit of Deputy Commissioner Murray Smalpage dated 12 July 2022 [7-120A] at [129]
and also annexure MS-12: IRT Review dated 30 March 2022; Inquest evidence of Sergeant
Meacham King on 26 October 2022 at 2592, cited in the closing written submissions of the
Northern Territory Police Force dated 19 November 2024 at [101].

Affidavit of Deputy Commissioner Murray Smalpage dated 12 July 2022 [7-120A] at [131]
and annexure MS-12: IRT Review dated 30 March 2022.

Affidavit of Deputy Commissioner Murray Smalpage dated 12 July 2022 [7-120A] at [128].
Inquest evidence of Sergeant Lee Bauwens on 22 February 2024 at 4968-4969, 4998-4999.

Affidavit of Deputy Commissioner Murray Smalpage dated 12 July 2022 [7-120A] at [132],
also annexure MS-12: IRT Review dated 30 March 2022.
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(a) the Cordon and Containment Team was renamed the Immediate

154

Response Team,™* and

(b)  a Standard Operating Procedure (SOP) was developed.®®

The SOP confirmed that the IRT was a part-time capability comprised of
members provided with enhanced skills training. Members fulfilled their IRT
responsibilities in addition to their primary policing role and their

participation in the IRT was voluntary and part-time.

It was expected that IRT members would be reasonably available to respond
to callouts as required and would be paid overtime if deployed on their days

Off 157

IRT members were not provided with a copy of the SOP, but the content of
the SOP was discussed during the two-week induction training course.®®

Responsibility for the overall management of the IRT rested with the Officer
in Charge (OIC) of the IRT. As at 9 November 2019, the OIC of the IRT was
Sergeant Lee Bauwens, who became the Team Leader around 2014.%° Sergeant
Bauwens was a general duties Sergeant at Alice Springs and he managed the
IRT in a part-time capacity. He was obviously passionate about the Unit and
the need for it to flourish and he would often undertake IRT work on his own
time, staying back after a shift or coming in on his own time to do some extra
work.1% Unfortunately (given that he would inevitably need to have time off
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Affidavit of Deputy Commissioner Murray Smalpage dated 12 July 2022 [7-120A] at [132],
also annexure MS-12: IRT Review dated 30 March 2022.

Affidavit of Deputy Commissioner Murray Smalpage dated 12 July 2022 [7-120A] at [132],
also annexure MS-12: IRT Review dated 30 March 2022; Alice Springs Immediate Response
Team Standard Operating Procedures [17-23].

Alice Springs Immediate Response Team Standard Operating Procedures [17-23] at 6.
Inquest evidence of Constable James Kirstenfeldt on 19 October 2022 at 2032.

Closing written submissions of the Northern Territory Police Force dated 19 November 2024
at [106].

Recorded statutory declaration of Sergeant Lee Bauwens dated 3 December 2020 [7-7], at
annexure 8: Memo dated 28 December 2016 at 2, 4.

Inquest evidence of Sergeant Lee Bauwens on 23 February 2024 at 5031.
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or go on leave) there was no second in command (21C) formally appointed or

trained. 6!

As the OIC, Sgt Bauwens had discretion as to which members would be
deployed to various IRT jobs, although this was restricted by members’
availability and rostering requirements. As discussed later in these Findings,
Sgt Bauwens was away from work on 9 November and it fell to another
member of the IRT who was on duty at the time to go down the list of IRT
members and pick the first persons available to make up the team.

It seems clear that Sgt Bauwens was highly respected by his troops in the IRT
and Mr Rolfe described him as a mentor or someone he looked up to and held
in high regard.®? That is not surprising given the dynamic work of the IRT
and the enthusiasm Sgt Bauwens had for it. It underscores the important role

he played in modelling standards of behaviour.

As set out in the SOP, IRT members could be deployed in two capacities:
either in high risk situations, or in a general support capacity. That is relevant
when analysing the callout of the IRT on 9 November 2019. The difference in
procedure, depending on whether the job was labelled a “high risk
deployment” or “general support” deployment, was set out carefully in the

submissions of NT Police as follows:1%

“High risk deployments included ‘unplanned’ events such as sieges
and active shooter situations, and ‘planned’ operations such as the
targeted arrest of offenders, rural surveillance and the execution
of high risk search warrants. “‘Unplanned’ high risk deployments
of the IRT required the approval of an Assistant Commissioner. All
‘unplanned’ plans and actions were required to be developed in
consultation with the TRG Tactical Commander, who would
provide advice and determine whether a TRG response was
required. However, a Watch Commander could deploy the IRT
immediately in response to an active armed offender incident, in
which case the Commander Southern, Assistant Commissioner

161

162

163

Inquest evidence of Sergeant Lee Bauwens on 22 February 2024 at 5001.
Inquest evidence of Zachary Rolfe on 26 February 2024 at 5160.

See the closing written submissions of the Northern Territory Police Force dated 19
November 2024 at [108]-[111]. | have removed the references for ease of reading, but the
outline of facts is carefully referenced in the NT Police submissions.
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Southern Operations and TRG Tactical Commander were required
to be notified as soon as possible In “planned’ high risk operations,
the Officer in Charge of the TRG was required to assess the task,
risks and determine whether the IRT was required.

In high risk situations such as sieges, the IRT would be deployed
to cordon and contain the situation until such time as the TRG
could arrive. However, if the situation developed such that
immediate police action was required, IRT members were trained
to perform ‘immediate emergency actions’ and respond
straightaway instead of waiting for the TRG. This required them to
use advanced skills for which they received additional training.

General support deployments included assisting other units with
search warrant entries, the arrest of violent or armed offenders, the
arrest of escapee offenders or those evading police custody,
responding to community disorder or unrest, targeted operations,
and search and rescue operations. General support deployments
required the approval of the Commander Southern and Territory
Duty Superintendent. The Officer in Charge of the IRT was
required to discuss with the relevant Superintendent or Watch
Commander.”

Having set out those functions, in their closing submissions to the Inquest,

NT Police explain:64

“The work of the IRT included restoring and maintaining peace in
remote communities.'® It also included assisting the TRG with its
operations, when necessary.'® The IRT was not intended to
function as an aggressive tactical section or to be ‘door kickers;’
when performing arrests its members were to use either covert
tactics, or for the offender to run and tire out.”

I am informed by NT Police that between 2017 and 9 November 2019, the IRT
had been deployed on 44 occasions, 25 of which (57%) were to provide

164

165

166

167

Closing written submissions of the Northern Territory Police Force dated 19 November 2024
at [111].

Closing written submissions of the Northern Territory Police Force dated 19 November 2024
at [111], citing the Inquest evidence of Constable First Class Adam Eberl on 18 October
2022 at 1880; Inquest evidence of Constable First Class Anthony Hawkings on 19 October
2022 at 1986.

Closing written submissions of the Northern Territory Police Force dated 19 November 2024
at [111], citing the Inquest evidence of Sergeant Meacham King on 26 October 2022 at 2520.

Closing written submissions of the Northern Territory Police Force dated 19 November 2024
at [111], citing the Inquest evidence of Sergeant Lee Bauwens on 22 February 2024 at 4944,
5002.
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assistance to remote communities. The IRT had conducted several successful

arrests, including in Barrow Creek and Docker River.8

In spite of the IRT SOP contemplating the high risk deployment of the IRT,
the IRT had in fact never been deployed on this basis.’®® Sgt Bauwens
explained at the Inquest that the vast majority of their work was not tactical,

but that they still had to train for this “one per cent”.

NT Police submits that the IRT was “not functioning as a paramilitary unit or
in a way that was akin to the TRG, but was supplementing local resources,
and was therefore not inconsistent with Recommendation 61 of the Report of
the Royal Commission into Aboriginal Deaths in Custody” (see discussion

below). 17t

The IRT, “Mission Creep” and failures to apply the SOP

165.

According to the original officer in charge (OIC) of the Coronial
investigation, Commander David Proctor APM, the type of operations to
which the IRT have been deployed appears to have expanded considerably
from the original role detailed in the SOP and this has led to what he described

as “mission creep”.t”

168

169

170

171

172

Closing written submissions of the Northern Territory Police Force dated 19 November 2024
at [112].

Closing written submissions of the Northern Territory Police Force dated 19 November 2024
at [113].

Closing written submissions of the Northern Territory Police Force dated 19 November 2024
at [113], citing Inquest evidence of Sergeant Lee Bauwens on 22 February 2024 at 4944,

Recommendation 61,
https://www.austlii.edu.au/au/other/IndigLRes/rciadic/national/vol5/5.html, see closing
written submissions of the North Australian Aboriginal Justice Agency dated 28 October
2024 at [314], discussed in the closing written submissions of the Northern Territory Police
Force dated 19 November 2024 at [118].

Coronial Memorandum of Commander David Proctor APM dated 31 August 2021 [1-1A] at
85.
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Cmdr Proctor attributed the mission creep to a number of reasons related to

personalities and systemic failures, finding that:"

“Since its inception in 2017, the primary role for which the IRT
was established has become blurred. Unfortunately, there is no
single systemic failure that can be attributed to this situation.
Staffing changes, management changes, differing perspectives on
operational priority and deployment and communication
breakdown have all contributed to a situation where the primary
role of the IRT has expanded and the governance requirements
under the SOP have lapsed.”

Cmdr Proctor concluded that “once the IRT SOP was ratified in 2017 it is
apparent that strict adherence to the SOP was not maintained in several critical

areas”. He concluded that:'"*

“The deployment of the IRT had a critical role in the death of
Kumanjayi Walker. On examining the response to this incident and
more broadly the policies, procedures, management, deployment,
and operational practices of the IRT, the coronial investigation
team has identified several critical system failures.”

Specifically, this included training. The IRT SOP required that the OIC of the
IRT was responsible for ensuring training standards and records are
maintained as required. A review of the training records for IRT members as
recorded in the SPECTR system indicates that training records had been
poorly recorded and maintained; the annual training and validation
requirement of the SOP was conducted once in April 2018 and not at all in
2019. The consequence being that no Alice Springs members were qualified
as required by the SOP, and under the SOP none were eligible to conduct IRT
duties in November 2019.17

173

174

175

Coronial Memorandum of Commander David Proctor APM dated 31 August 2021 [1-1A] at
88.

Coronial Memorandum of Commander David Proctor APM dated 31 August 2021 [1-1A] at
88.

Coronial Memorandum of Commander David Proctor APM dated 31 August 2021 [1-1A] at
87.
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Second, and most significantly in relation to Kumanjayi’s death, the IRT SOP
contained several stipulations with regard to behaviour and performance. As
described by Cmdr Proctor, it stated:

“*It is expected that IRT members display a high standard of
professionalism and behaviour fitting their role.

Members who are subject of a performance improvement plan in
their primary role will be stood down from IRT for the duration of
the plan, until they have demonstrated they can perform to an
acceptable standard.

Members who are the subject of disciplinary action will be stood
down during the investigation or subsequent penalty period at the
discretion of the Commander Southern Command, and in
consultation with the OIC IRT and Alice Springs Divisional
Superintendent.’

At the time of being called out and deployed to Yuendumu on 9
November 2019, Constable Zachary Mr Rolfe had several internal
matters (complaints against police) under investigation.”

In its submissions, NAAJA noted that by 9 November 2019 Mr Rolfe was the
subject of serious adverse comment and findings by Judge Borchers in the
Malcolm Ryder case and was the subject of twelve use of force complaints,”’
although he was not the subject of disciplinary action within Part 1V of the
Police Administration Act 1978. In spite of those circumstances, the discretion
to stand a police officer down from the IRT was neither considered nor
exercised by either Sgt Bauwens, because he claimed (variously) not to have
been aware of the extent and number of allegations which had been made
against Mr Rolfe and that any such allegations would not be “performance
related”,*® nor Superintendent Vicary because “we didn’t have outcomes from

PSC investigations”.'® There was a failure to properly consider whether Mr

176

177

178

179

Coronial Memorandum of Commander David Proctor APM dated 31 August 2021 [1-1A] at
87.

Closing written submissions in reply of the North Australian Aboriginal Justice Agency
dated 25 November 2024 at [132].

Inquest evidence of Superintendent Pauline Vicary on 2 November 2022 at 3071; Inquest
evidence of Sergeant Lee Bauwens on 22 February 2024 at 4953, 4956, 4972-4973.

Inquest evidence of Superintendent Pauline Vicary on 2 November 2022 at 3072-3073.
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Rolfe should be stood down from the IRT while he was under investigation or

the subject of unresolved complaints.

A member experiencing personal or stress related issues who should not be
put in a tactical environment could also be stood down.® Mr Rolfe did not
disclose to the OIC of the IRT that he had sought medical assistance for mood
and sleep issues, nor that he had scored 27 on the Kessler Psychological
Distress Scale (which is interpreted as likely to be suffering moderate
psychological distress), nor that he had been prescribed medication for a
diagnosed psychiatric disorder.! Mr Rolfe conceded he should have disclosed
those matters. Without that information, neither the OIC of the IRT nor SSgt
McCormack (who selected Mr Rolfe for deployment to Yuendumu) were
provided an opportunity to consider whether he should be stood down in the

circumstances or whether he remained suitable for deployment.

Future of the IRT or similar team?

172.

On 27 November 2019, in the immediate aftermath of the death of Kumanjayi,
NT Police suspended the use of the IRT unit and reviewed its functions.
Assistant Commissioner Dr Narelle Beer was the author of a highly critical
report on the IRT SOP. In a memorandum dated 27 November 2019 addressed
to then Deputy Commissioner Michael Murphy, she wrote: 18

“There is no overarching policy that establishes the functionality,
objectives or scope of the IRT...Based on the lack of apparent
governance, consultation and promulgation of these procedures
(and in the absence of any specialist skills, abilities or expertise
by the author - Williams) | cannot evidence base appropriate rigour
around the development of these SOPs.”

180
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182

183

Alice Springs Immediate Response Team Standard Operating Procedures [17-23] at 11.
Expert report of Professor Alexander McFarlane dated 15 July 2020 at [10-11].

Inquest evidence of Zachary Rolfe on 2 February 2024 at 5472; see also Inquest evidence

of Sergeant Lee Bauwens on 22 February 2024 at 4952-4953, 4959,

Cited in the Coronial Memorandum of Commander David Proctor APM dated 31 August
2021 [1-1A] at 88.
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The IRT was reviewed by Superintendent Shaun Gill and on 31 May 2022, the
NT Police Executive determined that the IRT should be disbanded.* The NT
Police Executive has stated repeatedly since that there is no plan for the IRT,
or any similar tactical group, to be reinstated in Alice Springs.

| received submissions from the NTPA® and Sgt Bauwens'

is justified. In particular, the NTPA noted that the IRT was established to

as to why an IRT

bridge the gap in response times for critical incidents in remote areas in
circumstances where the police response required skills beyond that of general
duties officers. Sgt Bauwens pointed to the successful deployments of the IRT
and the need for a tactical response unit to deal with emergencies in Central
Australia without the kind of delay that would accompany the deployment of
the TRG. Both the NTPA and Sgt Bauwens lamented that the IRT’s
effectiveness was limited due to a lack of full time members, insufficient
recourses and training deficits, despite Sgt Bauwens persistent advocacy for
the unit.'® The NTPA submitted that, continuing issues with equipment and
resource availability undermined operational effectiveness and officer safety

and requests for resources were delayed, unmet or unanswered.
Further, the NTPA submitted that: %

(a) where specialised units are established they must be properly equipped
to perform their functions and to meet the expectations placed upon

them,

184

185

186
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188

Affidavit of Deputy Commissioner Murray Smalpage dated 12 July 2022 [7-120A] at [185].

Closing written submissions of the Northern Territory Police Association dated 13
November 2024 at [31]-[32].

Closing written submissions of Sergeant Lee Bauwens dated 11 November 2024 at [59]-[66].

Recorded statutory declaration of Sergeant Lee Bauwens dated 3 December 2020 and
attachments [7-7]; Inquest evidence of Sergeant Lee Bauwens on 22 February 2024 at 4934,
4939, 4945, 4983, 5003, and on 23 February 2024 at 5051.

Closing written submissions of the Northern Territory Police Association dated 13
November 2024 at [32i., ii., iii].
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(b) officers nominated for specialist roles should be provided with adequate
safety equipment, remuneration and respite to ensure member safety and

welfare, and

(c) roles should not be part-time but should be specific and full-time and

receive adequate and appropriate training.

It is not my role to conduct a review of Police resources in Central Australia
and | am not in a position to determine whether any tactical squad, or a squad
with specialist cordon and contain skills, is required currently or will be in
the future. However it is clear that if there is to be a similar squad, it must be
a professional one, and that must include adequate policy guidance,
leadership, structure, training, discipline, ongoing assessments as to
suitability of members for inclusion and deployment, and adequate resourcing

to enable it to fulfil its stated role.

Has there been a “paramilitarisation” of NT Police?

177.

A number of interested parties draw from the circumstances of the ill-fated
arrest of Kumanjayi on 9 November 2019 and the behaviour of the IRT on that
day to argue that there has been a “militarisation” of the Police force in the
NT that is likely to increase the risk of a community member being killed.°
The two officers at Yuendumu on 9 November 2019 who disregarded the arrest
plan drafted by Sgt Frost were Mr Rolfe and Cst Kirstenfeldt, both of whom
had served in the armed forces and had a particular interest in paramilitary

policing. 1

189

190

Closing written submissions of the Parumpurru Committee of Yuendumu dated 28 October
2024 at [82]-[133]; NAAJA adopts their argument.

Mr Rolfe is a former Australian Defence Force (ADF) member who, after transferring from
the regular Army to Reserve Forces, attended paramilitary training in weapons handling,
close personal protection and urban warfare with Trojan Securities International in the
United States of America. Cst Kirstenfeldt is a former ADF member who, like Mr Rolfe,
conducted paramilitary type close protection training with Ronin International in the United
Kingdom in 2010 (see summary in the Coronial Memorandum of Commander David Proctor
APM dated 31 August 2021 [1-1A] at 61).
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The Coronial Investigation Report’s analysis of recruitment data from the

Northern Territory Police indicates that: %

“Between January 2010 and May 2020, the Northern Territory
Police recruited 718 members. Of the 718 recruits, 192 (26.74%)
had previously served with the Australian Defence Force or foreign
military forces. This is a significant representation of persons who
have prior military service recruited to police the Northern
Territory.”

As Counsel Assisting pointed out, ex-military recruits are sought after by
police services in many countries,% a fact that recognises their transferable
skills. There are, however, some commentators that raise concerns that
increased recruiting of police with a military background may lead to greater

emphasis on use of force, and less on community policing.

The evidence before the Inquest about the “militarisation” of the police force
is based primarily on a report by Emeritus Professor Dr Jude McCulloch, a
Victorian criminologist. She described militarisation as the integration of
military philosophy and military-style operations into policing, and explains
that it has a number of dimensions, including routine carriage of guns, the
recruitment of former members of the military, military style training or
training or operations with the military, the integration of military style
uniforms, language, equipment and weapons into policing, the establishment
of military special forces-type units in police organisations, the adoption by

police of a “warrior mindset” and an “us v them” approach.!®

Professor McCulloch concludes her report by stating that police militarisation
in Australia has had a profound impact on police use of force, including deadly
force.1® This is in part because police militarisation involves an ideology that

stresses the use of force as the appropriate and efficacious means to solve

191

192

193

194

Coronial Memorandum of Commander David Proctor APM dated 31 August 2021 [1-1A] at
136.

Expert statement of Professor Chris Cunneen (undated) [10-10AA] at [20].
Expert statement of Emeritus Professor Dr Jude McCulloch date 5 August 2022 [10-31A].

See discussion in the closing written submissions of the Parumpurru Committee of
Yuendumu dated 28 October 2024 at [100]-[101].
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problems, as opposed to traditional policing ideology where use of force is a

last resort. She states: 1%

“The separation between police and the military ‘is morally
grounded in the notion that it prevents police from adopting a
mindset in which they believe they are “fighting a war” against the
same people they are supposed to protect’ The military, unlike the
police, are not obliged to gain or maintain the support of the people
they are acting against, as they do not purport to act with consent.
Paramilitary policing, then, is the antithesis of community policing
which strives to work with and be inclusive of the communities
served.”

In a similar vein, Professor Chris Cunneen of the Jumbunna Indigenous
Institute of Education and Research, asserts that it has been recognised that
military training, experience and mindset can lead to significant issues in
relation to the use of force, especially when combined with greater access to
military grade weapons.'%® He points to an analysis of NT Police use of force
incidents which show a significantly greater presentation/use of OC spray,

tasers and firearms by ex-defence officers, as compared to other police.’

Research in the United States shows that former military personnel are
significantly more likely than other police to have fired their weapons while
on duty, are over-represented among police who have had use of force
complaints filed against them and (although the evidence is more limited)

would appear to be over-represented in fatal police shootings.

The Royal Commission into Aboriginal Deaths in Custody recommended that
all police services review their use of paramilitary forces such as the New
South Wales SWOS and TRG units to ensure that there is no avoidable use of

such units in circumstances affecting Aboriginal communities.®
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199

Expert statement of Emeritus Professor Dr Jude McCulloch date 5 August 2022 [10-31A] at
8.

Expert statement of Professor Chris Cunneen (undated) [10-10AA] at [21].
Expert statement of Professor Chris Cunneen (undated) [10-10AA] at [21].
Expert statement of Professor Chris Cunneen (undated) [10-10AA] at [22].
Royal Commission into Aboriginal Deaths in Custody, recommendation 61.
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Professor McCulloch observes that where specialist paramilitary groups
operate within police organisations, there is a risk of paramilitary tactics
spreading into general policing practice through mission creep when: Police
Tactical Group members are deployed for general duties policing, training of
general duties police officers is conducted by current or former members of
the Police Tactical Unit, and members of the Police Tactical Unit are held up

as role models for other police.?®

On behalf of the Parumpurru Committee, it is submitted that the evidence in
this Inquest demonstrates that this risk had materialised in the NT Police, and

particularly in Alice Springs, given:?%

(a) the TRG provided training to the IRT, and conducted yearly training
assessment of IRT members,

(b) the IRT comprises general duty police officers who volunteer “as
required” on a part time basis to form a contingent of members capable
of responding to critical incidents in the absence of the immediate

availability of the TRG,

(c) the IRT was expected to respond to both high risk deployments and

general support operations,

(d) similarly, TRG members also engage in “general support tasks”
including youth concerts, or attending a football carnival (which greatly

increases the risk of “mission creep”),

(e) text messages from Mr Rolfe putting the IRT on a pedestal, including

one that states:

“We have this small team in Alice, IRT, immediate response
team. We’re not full time, just get called up from Gd’s for

200

201

Expert statement of Emeritus Professor Dr Jude McCulloch date 5 August 2022 [10-31A] at
4, cited in the closing written submissions of the Parumpurru Committee of Yuendumu dated
28 October 2024 at [105].

Closing written submissions of the Parumpurru Committee of Yuendumu dated 28 October
2024 at [105].
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high risk jobs, it’s a sweet gig, just get to do cowboy stuff
with no rules...”

NT Police reject any suggestion that there has been a paramilitarisation of its
force, or that the IRT was formed for any paramilitary purpose. It argues that
there are significant problems with applying the analysis of Professor
McCulloch to policing in the Northern Territory, including that her position
was not based on any particular knowledge of policing in the Northern
Territory, or any specific understanding of the experiences of police in remote

communities.?%?

As noted above, the NT Police argue that the IRT was not functioning as a
paramilitary unit or in a way that was akin to the TRG, but rather it was

supplementing local resources.?%

NT Police submitted: 2%

(a) that NT Police does not train or work with military save in relation to

specialist counter-terrorism or disaster operations,

(b) there is no reliable data to support the proposition that former ADF
members use more or disproportionate levels of force compared to

police members without an ADF background,

(c) police do not teach a “warrior mindset”, and rather the use of force
policy focusses on de-escalation, communication and minimising the

use of force,

(d) the focus of police in the NT is on collaborative, community policing

and not an “us and them” approach,

202

203

204

Closing written submissions of the Northern Territory Police Force dated 19 November 2024
at [1085], [1087].

Closing written submissions of the Northern Territory Police Force dated 19 November 2024
at [1089].

Closing written submissions of the Northern Territory Police Force dated 19 November 2024
at [1095] - [1105].
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(e) the mere fact that the IRT undertook some training with the TRG should
not be overstated and they were two distinct groups with their own

distinct policies and procedures,

(f) the use of terminology reminiscent of the military does not mean the

IRT was militarised,

(g) although the IRT sometimes carried additional weapons, this was
normally reasonable and appropriate to the circumstances, given the
remote locations and potential for unforeseen eventualities, but NT
Police and C1C Hawkings have conceded that carrying the AR-15 on 9

November was unnecessary and an error,

(h) updating weapons and technology is about maintaining currency and not

indicative of paramilitarisation, and

(1) camouflage is rarely worn, with most tasks being undertaken in standard

“blues”.

On behalf of NT Police, it is said that “while the conversation about
militarisation is worthwhile, in the context of the facts being addressed by
this inquest, there is no proper evidentiary basis to conclude that the notion,
to the extent that it has any relevance to NT Police, contributed to the death

of Kumanjayi Walker.”2%

In his oral evidence, Cmdr Proctor accepted that the risk of adopting a
paramilitary mindset in policing is that police might move away from the
Peelian principles of policing by consent.?®® There is no dispute that
community policing is, and must remain, a key pillar of policing throughout
the Northern Territory, but particularly in remote communities.?’ | agree with

205

206

207

Closing written submissions of the Northern Territory Police Force dated 19 November 2024
at [1106].

Inquest evidence of Commander David Proctor APM on 25 November 2022 at 3743.

The importance of community policing was expressed by Senior Constable Brad Wallace,
whose evidence was compelling, cited below. That should be read alongside the impressive

evidence of the community policing panel of former NT ACPO Baru Pascoe, former WA
APLO Lindsay Greatorex and Acting Superintendent Michael Schumacher.
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Counsel Assisting that “not only is it of benefit to the community involved,
but police too are likely to have greater job satisfaction, and be more able to

prevent and solve crime, when they have the trust of community members”.2%

192. In the vast majority of cases, a paramilitary mindset in a remote Aboriginal
community would be the opposite of the type of community policing that is
required. Nevertheless, | am not naive to the fact that there are occasions when
there are riots in remote communities, and local police may be assisted by
members of the TRG to restore the peace. It is my hope that the
recommendations | make with regard to bolstering local decision making
authority and peacekeeping will minimise the need to call in any tactical

squad.
193. Ultimately, NT Police made this submission with which I agree:?®

“Professor McCulloch observed that Constable Rolfe appeared to
have a ‘warrior mindset’, a ‘cowboy aspect’, to be ‘reckless’, to be
‘revelling in the risk of the job’ and having ‘an inappropriate
mindset for a police officer’. On the basis of what is now known
about Constable Rolfe, the NTPF does not take issue with most of
these characterisations. However, these cannot be said, and there
is no proper evidentiary basis for this court to find, that these
matters are (a) are based in Constable Rolfe’s military experience,
(b) are qualities particular to the military or, (c¢) show that the
NTPF has become militarised.”

194. While I accept that there are risks and there is evidence that Mr Rolfe behaved
in a way that was similar to a military style “clearing of the house”, and that
long arms were openly carried, I am not able to conclude from that limited
evidence that there has been a “militarisation of the force as a whole”. | agree
with NT Police that the conversation about militarisation is worthwhile,
particularly given the increasing number of recruits who come from the
military, and it is encouraging to hear that a new training session has been
implemented for police recruits, prompted by a consideration of the matters

in this Inquest. I am told that the short training session is entitled “Policing

28 Closing written submissions of Counsel Assisting dated 22 October 2024 at [762].

209 Closing written submissions of the Northern Territory Police Force dated 19 November 2024
at [1098].
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Mindset” and is delivered to recruits immediately before their use of force
training. It emphasises the differences between use of force in occupations
such as the military as compared to policing. It encourages new recruits to
consider how past professional skills and experiences might consciously or
sub-consciously affect their policing decisions.?® | have made a

recommendation in support of this or similar training.

Racism and its relevance to the Inquest

Sources of evidence about racism, and its relevance

195.

196.

197.

Despite the focus on issues of race and racism in media reporting of the
Inquest, the Inquest did not conduct a wide-ranging inquiry into racism,
Instead, it received a modest amount of evidence about racism while
investigating the potential causes, and relevant circumstances, of Kumanjayi’s
death. Before turning to my Findings on this issue, it is convenient to say

something briefly about what that evidence was, and why it was relevant.

First, there was direct evidence of the making of racist comments by Mr Rolfe,
and between Mr Rolfe and his superiors, in the lead up to Kumanjayi’s death.
This evidence was comprised of telephone messages located on Mr Rolfe’s
telephone, and oral evidence from former police officers, including Claudia
Campagnaro and Mr Rolfe himself, of the normalisation of racism within the
ASPS.

| reject Mr Rolfe’s submission?!! that the purpose of receiving this evidence
was solely to make recommendations.?!2 The purpose of receiving this
evidence was to investigate whether Mr Rolfe held racist attitudes towards

Aboriginal people and, if he did, whether his conduct on 9 November 2019 in

210

211

212

Closing written submissions of the Northern Territory Police Force dated 19 November 2024
at [1175]-[1177].
Transcript of Proceedings on 27 November 2024 (Mr Officer, for Mr Rolfe) at 5900.

| do not need to express a view about the legal premise of this argument, which was that a
coroner is prohibited from receiving evidence for the sole purpose of making
recommendations to prevent similar deaths in the future.
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an Aboriginal community, and towards the young Aboriginal man he shot and
killed, was influenced by that racism in a way that increased the likelihood of
death. In investigating this potential relationship between racism and the
conduct that led to Kumanjayi’s death, | was investigating the potential causes
of Kumanjayi’s death (s 36(1)(iii)), the relevant circumstances concerning the
death (s 36(1)(iii)), matters connected with public safety or the administration
of justice that are relevant to the death (s 26(1)(b)) and (albeit not solely)
matters relevant to the recommendations | ‘must’ make to prevent future

deaths in similar circumstances (s 26(2)).

Ultimately, | have found that Mr Rolfe was racist, and that there is a risk that
this racism affected his interactions with the community of Yuendumu on 9
November 2019, including his entry into their houses and his perception of,
and possibly his response to, the young Aboriginal man he shot and killed, in
a way that increased the likelihood of a fatal outcome. I am not making a
finding that Mr Rolfe shot Kumanjayi because he was motivated by racism.
Rather, that his racist attitudes may have influenced (consciously or
unconsciously) his failure to take adequate steps to minimise the risk of a
fatal interaction, and his perception of the risk posed. Although that is not a
positive finding as to the “cause” of death, the existence of this risk is
undoubtedly a relevant circumstance connected with the death.

Second, there was a modest amount of evidence regarding racism within Mr
Rolfe’s work environment at the ASPS. Again, the source of this evidence
was, principally, Mr Rolfe’s telephone download and evidence from current
and former NT Police officers. Importantly, each of these officers was called
to give evidence because they had other evidence to give, unrelated to racism,

that was relevant to the cause and circumstances of Kumanjayi’s death.

But the evidence they gave about racist comments at the ASPS was relevant
to whether, as a matter of fact, Mr Rolfe might have expressed or held racist
views. That recognises that racism is interpersonal, and the likelihood that
someone will make racist comments, or hold racist views, increases in a
context where racism is condoned or, at least, not actively discouraged. In
turn, the evidence was relevant to the steps NT Police might take to prevent
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the formation of racist views in officers like Mr Rolfe in the future (for

example, by rooting out workplace cultures that are tolerant of racism).

Third, there was a very small amount of evidence from NT Police officers and
experts regarding factors that may increase the likelihood that an officer in a
station like Alice Springs might begin to make negative race-based
generalisations about Aboriginal people (that is, causes of racism). This
evidence also highlighted the potential links between the formation of racial
biases and an officer’s conduct when policing persons of a particular race,
including their threat perception when using force or their perceptions of the
credibility of complainants of a particular race (that is, consequences of
racism). Finally, this evidence identified less overt, but still pernicious, ways
in which racism might be present in, and be reinforced by, the institution of

the NT Police itself (that is, institutional racism).

Again, this evidence was relevant to whether Mr Rolfe held racist views, why
he might have held those views, what the consequence of those views might
have been for his conduct on 9 November 2019, and how they might be

prevented in the future.

Fourth, and finally, in February 2024, after objecting to the Inquest receiving
much of the above evidence regarding racism for the previous two years, Mr
Rolfe himself introduced evidence of the widespread use of racist language,
not only in the Alice Springs Police Station but of its “normalisation” in the
NT Police Force more broadly.?®® He gave evidence, and produced documents,
regarding a racist award ceremony within the TRG known as the “Coon of the
Year Award”.?* Neither Counsel Assisting, nor the Court, was on notice that

Mr Rolfe would give that evidence at that late stage in the Inquest.

It is not my function to conduct an inquiry, of any breadth or intensity, into
racism within the TRG or NT Police that is unconnected with Kumanjayi’s
death. Nevertheless, | accept that Mr Rolfe’s evidence on this topic was
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Inquest evidence of Zachary Rolfe on 26 February 2024 at 5136.
Inquest evidence of Zachary Rolfe on 26 February 2024 at 5134.
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relevant to the cause and relevant circumstances of Kumanjayi’s death in some
limited respects. For instance, it corroborated Claudia Campagnaro’s evidence
that Mr Rolfe’s racism was, in part, a product of a work environment that
tolerated or normalised racism. In addition, insofar as certain NT Police
witnesses made statements regarding racism within the TRG that were then
contradicted by documentary and photographic evidence, | have taken that

contradiction into account when assessing the witness’s credibility.

Before leaving this topic, | note that despite Mr Rolfe’s vehement opposition
to any examination of racism by him, it appeared in moments like these as

though he, and some other officers, like Sgt Bauwens,?'®

were inviting me to
inquire broadly into the issue of racism in parts of the NT Police far removed
from Alice Springs or Yuendumu in the lead up to the death of Kumanjayi on
9 November 2019. Indeed, it was submitted on behalf of Mr Rolfe that that
“racism could’ve been explored in this inquest in a myriad of other ways”?
and “[w]e don’t shy away from the fact that racism might a relevant topic”?Y,
although they objected to the receipt of evidence of racism in Mr Rolfe’s text
exchanges. Mr Rolfe’s concession that racism was relevant to the Inquest is
hard to reconcile with the notion that the court did not have jurisdiction to

examine evidence of racism by him, the man who killed Kumanjayi.

Some definitions — “Interpersonal’ and “institutional’ racism

206.

It is helpful to start with some definitions. During the Inquest, evidence and
submissions touched upon two closely related, but conceptually distinct,
forms of racism. The first of these was ‘interpersonal’ racism—that is, the
kind of “overt” or “everyday” racist language, behaviour or views by people

or groups of people that most Australians would recognise as “ordinary”
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At one point, Sgt Bauwens suggested that | should seek an apparently random “sample of
cell phones and records to make the evidence more representative of the NTPF” broadly,
rather than just the ASPS or IRT: see Ruling No 3, [60], [64].

Closing oral submissions of Mr Officer on behalf of Mr Rolfe on 27 November 2024 at 5901.
Closing oral submissions of Mr Officer on behalf of Mr Rolfe on 27 November 2024 at 5901.
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racism. The second was “institutional” racism—that is, the processes, systems
or cultures of institutions that may systematically disadvantage people of a
particular race, often through “unwitting prejudice, ignorance [or]
thoughtlessness”.?8

As to “interpersonal” racism, in 2022 the NT Police commissioned an external
review of its complaints and discipline systems which was, as noted earlier,
undertaken by Commander Mark Galliott of Victoria Police. His final report
is referred to as the Galliott Report.?® It is worthwhile setting out Cmdr
Galliott’s observations concerning the nature of “Interpersonal Racism” and
its relevance to NT Police, noting that this portion of the Galliott Report was

accepted by the former Commissioner of Police, Michael Murphy as true:??°

“Interpersonal racism and bias

The Review acknowledges other forums will conduct an in depth
analysis on alleged organisational and systemic racism in the
Northern Territory Police Force, however for the purpose of the
Review, this observation is touched on as part of the policing
culture and its linkage to police complaints.

The Review heard from a broad range of varied stakeholders as
part of the evaluation process. Some stakeholders provided many
examples of alleged racist policing, whereas others suggested it
was ‘quite rare’ or not evident based on their experience. It is
reasonable for the latter group to reach this conclusion as such
attitudes may not have been overtly raised in their presence during
their career. Alternatively, and as tested by the Review during
conversations with some stakeholders, their conclusion may be
seemingly based on their personal definition of what may
constitute racism and has therefore been overlooked in their
assessment of situations and behaviours.

It is therefore worthwhile, in this context, to establish a clear
platform of what may constitute racism. The Review is drawn to
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Inquiry Into The Matters Arising From The Death of Stephen Lawrence (United Kingdom)

Report dated 15 February 1999 [16-001] at [6.34].

Affidavit of Assistant Commissioner Bruce Porter APM dated 9 February 2023 [7-111D] at
annexure BP16.

Inquest evidence of former Commissioner Michael Murphy on 29 May 2024 at 5790.
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the Interpersonal Racism definition produced by the Australian
Human Rights Commission which states:

Interpersonal racism is racism that occurs in interactions
between individuals or groups of people, often in everyday
settings. Interpersonal racism can come in the form of abuse,
harassment, humiliation or exclusion. It can also be expressed
through off-hand jokes or comments. Sometimes referred to
as ‘everyday racism’, interpersonal racism is considered by
some to be the way in which systemic racial inequity plays
out between people. Interpersonal racism does not always
target a specific person and may not even be intended to cause
any offence or harm. However, a lack of intent does not reduce
the negative impacts of racism.

In this context and supported by independent observations from
non-indigenous or culturally diverse police members speaking to
the Review, it is apparent a person’s skin colour can sometimes
play a part in the policing response to an issue, the alleged
credibility of complainants and the attitudinal behaviour of some
police members. Again, this is not a blanket observation of the
Northern Territory Police Force, as the Review observed excellent
work in remote and other communities by police members in
challenging conditions, who were culturally respectful and
supportive towards every community member.

It is, however, apparent from these discussions that in some cases
the veracity of a complaint or issue may be measured by who made
it, rather than assessing the issue itself. It is also apparent in some
cases the use of derogatory terms as part of everyday language or
labelling sections of the Aboriginal policing workforce in a
particular way is unprofessional, culturally detrimental, and quite
simply interpersonal racism.

There is also a potential causal link between interpersonal racism
and bias. Every person has a range of biases influenced by their
past or present circumstances and learning and, on their own, these
biases may not amount to interpersonal racism. Once more, the
Australian Human Rights Commission provides useful guidance in
defining this concept:

Bias can be a favourable attitude, where we form positive
impressions based on someone’s skin colour, surname or
ancestry. Or it can be unfavourable, with negative
impressions. Bias can lead to unfair outcomes for some
people, particularly when it appears in organisations like ...
workplaces, or within ... the criminal justice system. Bias
does not necessarily amount to racism. However, it can when
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coupled with the power to discriminate against or limit the
rights of others.

In the operational policing context, the Review heard of examples
from stakeholders where police members had targeted individuals
initially based on their own bias. When these unwarranted
interactions occur, they tend to result in an unfavourable outcome
for all involved.

The impact of bias can also play a part in assessing complaints
made against police. This bias during the assessment and
investigation phase can be equally applied by complaint assessors
or investigators in favour of the complainant or police. It is
therefore imperative that systems are in place to independently
assess matters based solely on the facts and evidence before an
assessment or determination is made. The Review notes previous
online training for unconscious bias has been conducted within the
Northern Territory Police Force and further considers this a vital
component for ongoing and regular education (including
interpersonal and anti-racism topics) for every level of the
workforce.”

As to “institutional” and “structural” racism, the Inquest received a joint
expert report authored by Professor Chelsea Watego, Dr David Singh, Dr
Elizabeth Strakosch and Anna Cerrto — of the Institute for Collaborative Race
Research — and Dr Amanda Porter, commissioned by NAAJA and titled
“Expert report for the coronial inquest of Kumanjayi Walker: ‘in normal
circumstances’ understanding the structural nature of racial violence in the
Northern Territory” (the ICRR Porter Report),?? Pt Il of which was

admitted into evidence.

The ICRR Porter Report helpfully sets out and explains “institutional racism”

by reference to the definition of Sir William McPherson in the UK’s Stephen

Lawrence Inquiry (1999) as follows:??2
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Professor Chelsea Watego, Dr Amanda Porter, Dr David Singh, Dr Elizabeth Strakosh and
Anna Cerreto, “Expert report for the coronial inquest of Kumanjayi Walker: “in normal
circumstances’ understanding the structural nature of racial violence in the Northern
Territory” dated 16 September 2022 [10-22B] Part IIlI.

Inquiry Into The Matters Arising From The Death of Stephen Lawrence (United Kingdom)
Report dated 15 February 1999 [16-001] at [6.34].
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“The collective failure of an organisation to provide an appropriate
and professional service to people because of their colour, culture
or ethnic origin. It can be seen detected in processes, attitudes and
behaviour which amount to discrimination through unwitting
prejudice, ignorance, thoughtlessness and racist stereotyping
which disadvantage minority ethnic people.”

The ICCR Porter Expert Report explains that “structural racism” seeks to
capture a “deeper political structure underpinning or generating social
relations, institutions and ideas” and that it identifies that “peoples’ lives and
health may be profoundly structured through and around race even when overt
expressions of racism are discouraged by law or policy”. The expert authors
report that structural racism produces racist practices at all levels including

at the interpersonal and institutional level.??

Mr Rolfe was racist and his racist views increased the likelihood of a fatal

confrontation with Kumanjayi

211.

212.

In later chapters, | set out my reasons for finding that Mr Rolfe held and
expressed racist views about Aboriginal people and that his use of force
history, and telephone messages, demonstrated that he had dehumanised the
Aboriginal population he was policing. | find that he engaged in “everyday”
or “interpersonal” racism and that he worked in, and was the beneficiary of,

an organisation with significant hallmarks of institutional racism.

In Chapters 3, 4 and 8, | set out my reasons for finding that there is a
significant risk that, on 9 November 2019, those racist views affected his
interactions with the remote Aboriginal community of Yuendumu, his entry
into their houses and his perception of, and response to, the young Aboriginal
man he shot and killed, in ways that increased the likelihood of a fatal

outcome. That is, at least, a relevant circumstance connected with
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Professor Chelsea Watego, Dr Amanda Porter, Dr David Singh, Dr Elizabeth Strakosh and
Anna Cerreto, “Expert report for the coronial inquest of Kumanjayi Walker: “in normal
circumstances’ understanding the structural nature of racial violence in the Northern
Territory” dated 16 September 2022 [10-22B] Part 111 at [3.1.1].
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Kumanjayi’s death. As | stated above | am not making a finding that Mr Rolfe
shot Kumanjayi because he was motivated by racism. Rather, that his racist
attitudes may have influenced (consciously or unconsciously) his failure to
take adequate steps to minimise the risk of a fatal interaction, and his

perception of the risk posed.

This evidence, and those findings, represent my central findings regarding
racism and its connection to Kumanjayi’s death. | do not propose to repeat
them here.

Instead, | will say something briefly about some of the other evidence the
Inquest received about racism, including evidence that may explain why Mr
Rolfe’s racism might have developed, its likely consequences, and how it
might be prevented.

A work environment that tolerated, or normalised, racism

215.

216.

Many of the police officers who gave evidence to the Inquest, and especially
those working in remote areas of the Northern Territory, impressed me as
curious and culturally sensitive officers who had dedicated their working lives
to serving the largely Aboriginal communities they were tasked to police.
Even so, as NAAJA submitted, racist language and actions were not confined
to Mr Rolfe, and this was not a case of one “bad apple”. Instead, the evidence
at Inquest suggested that racist behaviour or language, although not uniform,
was normalised within the ASPS during Mr Rolfe’s time there as a junior

police officer.

One source of evidence of this normalisation was the overtly racist messages
Mr Rolfe sent to, or received from, other officers in the ASPS. When Mr Rolfe
and other junior officers enquired about recent shifts, or their work in remote
communities, they spoke about the “grubby fucks” and “coons” they were
policing;?* they denigrated local police for having “fucked this town” by
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MFI MMM messages 209, 210.
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“letting the niggas drink wherever they want”;?® Aboriginality was equated
with alcoholism or other anti-social behaviour and when non-indigenous
people exhibited those behaviours they were described as a “white bitch who
thinks she aboriginal” or as doing “a fucking good impression” of an
Aboriginal person.?® These messages were not just between junior officers
but included at least one sergeant whose responsibility it was to act as Mr
Rolfe’s direct supervisor in the field and when reviewing his use of force

incidents.

Another source of evidence of this normalisation was the direct evidence of
Claudia Campagnaro. Ms Campagnaro joined NT Police in 2017 and after
training she was posted to general duties at Alice Springs Police Station in
December 2017 as a probationary constable. She met Mr Rolfe when she
arrived at the station and was in a romantic relationship with him from about
January 2018 until about the end of 2018. Not long after the relationship ended
she also resigned from the police and left the NT. She explained that the job
was not for her and her goal was to become a nurse, which she went on to

achieve.

While working at the Alice Springs Police Station, Ms Campagnaro said she
heard derogatory terms about Aboriginal people including, “coons, kunga,
nigger, just terms like that”. Initially she was shocked but when “everyone
around you was using the terms”, and though it was “incredibly
dehumanising”, she became desensitised to that language. Her evidence was
that “everyone” including Mr Rolfe, Cst Kirstenfeldt, Cst Hansen and
Sergeants Kirkby and Bauwens used racist language and she did not raise it
as a problem with her “seniors” because “when the seniors are doing it, you
have no one to turn to”.%??” Ms Campagnaro explained that when “superiors are
using those words” it became normalised and it “had an impact on the whole
culture of the workplace”.??® It was evident that the “superiors” she was
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MFI MMM message 356.

MFI MMM messages 296, 297.

Inquest evidence of Claudia Campagnaro on 28 October 2022 at 2758-2759.
Inquest evidence of Claudia Campagnaro on 28 October 2022 at 2758-2759, 2791.
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referring to were sergeants, and perhaps some senior sergeants whose offices
were located near the muster room and would have heard the language from
time to time.??° She said that the language was not used when superintendents
(whose offices were upstairs) were on the floor of the station.??°

Although Mr Rolfe challenged Ms Campagnaro’s credibility in cross-

231 when he gave evidence two years later his own evidence was

examination,
consistent with her evidence that racist language was normalised within his
workplace. In February 2024, he gave evidence that, in fact, he had been
exposed to the widespread use of racist language when he was a police officer
for three years in Central Australia®? and, further, that racism exhibited by
members of the TRG at their Christmas function each year was effectively
sanctioned in the NT Police.?®® He said words like “coon” and “nigger” or
“sand nigger” were used by the TRG, and officers in the ASPS muster room,

alike.?*

In the face of the documentary evidence, Ms Campagnaro’s evidence and Mr
Rolfe’s evidence, | am comfortably satisfied that racist language was
normalised within the ASPS during Mr Rolfe’s time as a police officer. That
this was the context in which he was working demonstrates that his racist
messages were not aberrations, but were reflective of a work culture that
tolerated, and, indeed, tacitly endorsed, racism. That context supports the
inference (if support were necessary), that Mr Rolfe himself held and

expressed racist attitudes towards Aboriginal people.
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Inquest evidence of Claudia Campagnaro on 28 October 2022 at 2788.
Inquest evidence of Claudia Campagnaro on 28 October 2022 at 2789.

Although the cross-examination of Ms Campagnaro began appeared to involve a challenge
to a credibility of her account regarding racism within the ASPS, | accept that Mr Edwardson
KC did not put to her in terms that this account was false. The majority of the credibility
attack was focussed on her account of Mr Rolfe’s attitudes to the use of force.

Inquest evidence of Zachary Rolfe on 26 February 2024 at 5133-5136.
Inquest evidence of Zachary Rolfe on 26 February 2024 at 5134.
Inquest evidence of Zachary Rolfe on 26 February 2024 at 5137.
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The TRG Awards Ceremonies

221.

222.

As | have noted, it was Mr Rolfe who introduced, and pressed for the receipt
of, evidence regarding racism within the TRG. In February 2024, he gave
evidence that when he joined the IRT he started having interactions with the
TRG and in that context heard racist language. He gave evidence that he
learned of an annual awards ceremony where, he claimed, the TRG presented

the “Coon of the Year Award”; 2

“Up until recently, the Territory Response Group had an annual
party, where they would issue awards to some of the members.
Generally, they have about 35 members and they have an annual
party, maybe other police go and they - amongst the police force,
we had heard of this award and we knew it to be called the “Coon
of the year award”. But the actual award, as I’m made aware, is
called the Goonarda award for the - for exhibiting the most coon-
like behaviour of the year, and the staff would make the recipient
dress up in a toga, and they would give him a wooden club with
some nails in the end of end, which would often live above the
TRG cave door. And this is accepted and this is known about by
multiple people who have given evidence here, and multiple people
have lied about it. And the people who have taken part of it have
their way up into the executive. And as you said, culture starts at
the head. And then a small place like the NT Police, we’re going
to hear about this kind of stuff, and this does become normalised.”

As NAAJA submitted, although the existence of the awards and their racist
origins were initially denied by senior NT Police members,?® subsequent
evidence from Mr Rolfe and others (including the production of copies of the
awards) confirmed their racist origin and meaning.?’ Although | do not wish
to reproduce the awards here, in my view they were among the most grotesque

examples of racism uncovered during the Inquest.
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Inquest evidence of Zachary Rolfe on 26 February 2024 at 5134.

Statutory declaration of Senior Sergeant Mark Clemmens dated 29 February 2024 [7-21A]
at [21]; Statutory declaration of Senior Sergeant Meacham King dated 29 February 2024 [7-
77D] at [8].

2007 TRS Sooty awards [18-35]; 2015 SECTION AWARDS [18-36]; SECTION AWARDS
2019 [18-38]; Photos of Nooguda award [18-45]; Email from Neil Mellon [18-49].

100



Chapter One

The Commissioner of Police accepted there was racism in the NT Police

223.

224,

225.

The former Commissioner of Police, Michael Murphy, gave evidence that he
became aware of the “disgraceful racism” exhibited in the TRG so-called
“Coon of the Year” awards in August 2023. He accepted that all members of
the TRG who were present over the years when they were given out would
have been aware of the awards, so they were not a secret, and a significant
number of the TRG had moved “on and up” over the years within the police
ranks.?® Mr Murphy conceded that having heard about those blatantly racist
awards, he had taken no steps to investigate the matter. Although he was busy
at the time with other pressing issues he agreed that he “should have actioned
it. And I should have reported it to the Professional Standards Command. And

regrettably I did not”.23

Mr Murphy agreed that the Police Code of Conduct, which was in force
throughout the period the racist TRG “awards” were given, prohibited
discrimination, harassment and specifically the displaying of racist or
derogatory material such as posters or cartoons. He acknowledged that the
TRG awards, in existence for over a decade, were a serious breach of the Code
of Conduct and yet no complaint had ever been made about them until they
came to light as part of these Inquest proceedings. He agreed that was a
catastrophic failure of the Code of Conduct.?® That no police member,
including no senior police, who knew of these awards reported them is clear

evidence of entrenched systemic and structural racism within NT Police.

Mr Murphy was also asked about an incident from March 2022 in which an
Alice Springs based acting senior sergeant circulated on a police chat group a
photo of a half-naked vulnerable Aboriginal woman for derision and
amusement. The image was commented on or liked by some other members of
that group. Mr Murphy acknowledged the recency of that racist exchange
between members. The matter was investigated by the Professional Standards
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Inquest evidence of fmr Commissioner Michael Murphy on 29 May 2024 at 5764, 5776.
Inquest evidence of fmr Commissioner Michael Murphy on 29 May 2024 at 5768.
Inquest evidence of fmr Commissioner Michael Murphy on 29 May 2024 at 5794-5796.
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Command (PSC) and Assistant Commissioner Bruce Porter APM imposed a
demotion and transfer on the responsible officer. The NTPA applied for the
penalty imposed to be reviewed and then Commissioner Michael Murphy
rescinded the original determination and imposed the lesser penalty of a good
behaviour bond. Having reflected on the matter further, Mr Murphy agreed
that in reducing the penalty he did not give sufficient weight to the
circumstances of the victim and said “I can’t allow a level of acceptance that
| tolerate any type of racist behaviour, even in this one in isolation, as an
organisation we need to take a firm stance on racism”. He admitted that there
was a “body of work ahead of us to reform some of our culture within the
police force and suppress and eliminate this type of conduct or texting or

racist behaviours”.?*

Mr Murphy was asked about another incident in 2018 where there was a text
exchange among members and demeaning comments were made about an
Indigenous female police officer. He recalled the incident but not the
details. 2%

Mr Murphy was asked about a press conference that he gave in February 2024.
In that press conference, despite his knowledge of the matters considered
above, Mr Rolfe’s text messages and Mr Rolfe’s evidence that he heard racist
language daily in the Alice Springs Police Station, Mr Murphy said “I do not
see those behaviours, | do not hear those comments”. He later agreed that his
comment effectively denied racism in the NT Police and gaslit members of the
Aboriginal community who had experienced and complained of racism. He
ultimately conceded on the record that racism in the NT Police was not merely

historic, “It’s recent your Honour”.?%

Mr Murphy gave this evidence which accords with other evidence | received

and also commonsense:?*
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Inquest evidence of fmr Commissioner Michael Murphy on 29 May 2024 at 5773-5774.
Inquest evidence of fmr Commissioner Michael Murphy on 29 May 2024 at 5778.

Inquest evidence of fmr Commissioner Michael Murphy on 29 May 2024 at 5779, 5781.
Inquest evidence of fmr Commissioner Michael Murphy on 29 May 2024 at 5781-5782.
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CMR MURPHY:

DR DWYER SC:

CMR MURPHY:

DR DWYER SC:

CMR MURPHY:

Chapter One

Do you accept that racist words amount
to racism even if expressed in private?

Yes | do.

And you accept that a willingness to use
racist terminology about a community
can affect attitudes toward that
community?

Absolutely
And attitudes do affect behaviours?

Yes. I’ve got a saying about that very
issue that | broadcast to the work force,
your Honour. It’s about your thoughts
become your words, and your words
become your actions, and your actions
become your character, and your
character becomes your destiny...

The influence of “institutional” or “structural” racism

229.

As to the relevance of concepts of systemic and structural racism to this
Inquest, NAAJA submits that structural racism resulted in “state agents over-
attributing risk and threat to Aboriginal people and communities, justifying
excessive use of force, and withholding support in ways which directly
contributed to Kumanjayi’s death”.?* The WLR families submit that “while
many police have shown they have no racist intent, this should not be accepted
as evidence that there is no systemic racism or cultural bias in the NTPF”, 24
The Brown family pointed to the “unravelling nature of the concessions about
racism in the NTPF” and submit “that it is likely that racism is more prevalent

than police witnesses accepted”.?*” In light of evidence of broader racism
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Closing written submissions of the North Australian Aboriginal Justice Agency dated 28

October 2024 at [200].

Closing written submissions of the Walker, Lane, Robertson Families dated 29 October 2024

at [212].

Closing written submissions in reply of the Brown family dated 25 November 2024 at [33].
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within NT Police exposed by this Inquest, NAAJA urges me to “craft
recommendations to address it”?*® and in addition to recommendations, the
WLR and Brown families call for a Commission of Inquiry to fully investigate
racism with the NT Police Force.?*

I note that the Galliott Report made two recommendations related to racism
and, in an affidavit of then Assistant Commissioner Bruce Porter APM, | was
informed that the then Commissioner of Police Michael Murphy “agreed in
principle to all 83 recommendations [of that report] and is committed to their
implementation as a matter of priority”.? It was recognised, though, that it
would take *“significant time to consider, review and implement each

recommendation in a structured and orderly fashion”.?!

For my part, | find that structural and institutional racism permitted a work
environment to exist which not only tolerated Mr Rolfe’s racism but allowed
it to go unchecked and permitted others to actively engage in it with him. To

be clear:

(a) Mr Rolfe’s use of racist language and therefore his racist attitudes were
shared with some colleagues, including supervisors, and instead of

being challenged or corrected they were tacitly or overtly endorsed,;

(b) when Mr Rolfe openly shared his BWV of forceful interactions with
Aboriginal persons as a source of amusement, this conduct was tacitly
or overtly endorsed by some of his colleagues who found the content

amusing and never challenged or corrected it;

(c) inthe Alice Springs Police Station racist language was freely used, was
tolerated and went unchecked. The participation of “superiors” not only
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Closing written submissions of the North Australian Aboriginal Justice Agency dated 28
October 2024 at [60].

Closing written submissions of Walker, Lane, Robertson Families dated 29 October 2024 at
[219]; closing written submissions of the Brown family dated 29 October 2024 at [365].

Affidavit of Assistant Commissioner Bruce Porter APM dated 9 February 2023 [7-111D] at
[107].
Affidavit of Assistant Commissioner Bruce Porter APM dated 9 February 2023 [7-111D] at
[108].
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represented a failure of the institution to intervene, but created a culture
that discouraged intervention, because more junior officers who might
have been troubled by overtly racist language (like Ms Campagnaro)
felt like they had no one to turn to;

although Mr Rolfe was not in the TRG, it is clear that he, and other like-
minded officers, lionised the NT Police’s elite tactical unit. The
example the TRG set would, | find, have been influential to the culture
of the NT Police more broadly. The fact that its members were so senior,
and participated in this racism unchecked, would have conveyed to more
junior officers elsewhere that NT Police tolerated that conduct (which
they did); and

when complaints were made about his use of force against Aboriginal
persons Mr Rolfe’s account was preferred and the accounts of
Aboriginal persons were rejected without proper interrogation (see
below in Chapter Four). This would have created in Mr Rolfe a sense of
impunity in the context of complaints regarding his use of force. It gives
rise to a justifiable concern that these accounts or complaints were
dismissed, because generalisations based on race were being made about
the credibility of the Aboriginal complainants, as previously identified
in the Galliott Report.

Why might racist attitudes develop in an officer like Mr Rolfe?

232. A single coroner, in a single inquest, is not well equipped to definitively

233.

explain why racism might develop in a young police officer like Mr Rolfe, or

in a complex work environment like the ASPS. Nevertheless, the evidence |

have heard allows me to offer five plausible explanations as to why Mr Rolfe

might have developed those attitudes, and how they might be prevented.

First, some individual officers may come to the NT Police with pre-existing

racist attitudes, or develop those attitudes independently of their work as a

police officer. As Supt Nobbs pointed out, in what | consider to have been
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some of the most thoughtful evidence in the Inquest, the police are “a
microcosm of society” and it would be *“naive to say that there’s not some
people that hold inappropriate and racist views”, or who don’t come to NT

Police holding those views.%?

As a theory of why racism might develop in a station like the ASPS, the so
called “bad apples” theory is clearly incomplete.?® Nevertheless, preventing
racism requires a police force to reckon with the fact that, from time to time,
it may recruit or retain officers who are racist (the bad apples). In those
circumstances, | accept NAAJA’s submission that there is a need to “build
anti-racism considerations into [NT Police’s] recruitment processes, with a
view to identifying and screening out applicants...who pose an inappropriate
risk of holding racist attitudes”.®*

Second, the evidence received by the Inquest confirms that the open use of
racist or dehumanising language by groups of police officers, without
disciplinary or other consequence, normalised racist attitudes. As one officer
noted, hearing, participating in, and being on the receiving end of racist
remarks so frequently meant that he no longer had an emotional response to
it, and “allowed myself to use that kind of language without holding myself
accountable”.?® In addition, and although | do not accept that there is such a
thing as an “innocuous” or “harmless” racist remark, Ms Campagnaro’s
evidence demonstrates that even casual participation in these exchange by
more senior officers created an environment in which more junior officers felt
unable to report racist behaviour. And, as former Commissioner Murphy
conceded, leniency in the face of racist messages between police officers was
likely to communicate to police officers a tolerance for racism. Hence,

whether “sincere” or an attempt at “black humour”, and whether in “public”
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253

254
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Inquest evidence of Superintendent Jody Nobbs on 31 October 2022 at 2863.

See, for example, the reference to that terminology by Mr Boulten SC, on behalf of NAAJA,

Inquest transcript on 15 September 2022 at 480, and in his examination of Commissioner
Michael Murphy on 29 May 2024 at 5785; also by Superintendent Jody Nobbs on 27

September at 1136.

Closing written submissions of the North Australian Aboriginal Justice Agency dated 28
October 2024 at [214].

Inquest evidence of Constable Mitchell Hansen on 27 October 2022 at 2723.
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or in “private”, a zero-tolerance policy is necessary in the case of racist

language and behaviour.

Third, institutional racism is likely to foster, or compound, more overt forms
of interpersonal racism. To take just one example, in Chapter Four I found,
following a review of Mr Rolfe’s prior use of force matters, that NT Police
had consistently failed to adequately investigate complaints alleging
inappropriate or excessive use of force by Aboriginal complainants. A feature
of these inadequate investigations included a consistent, and uncritical,
preference for the wversions of NT Police officers over Aboriginal
complainants. As | found in Chapter Four, whether or not that preference was
the result of a conscious or unconscious racial bias, its product was very likely
to have been to create in an officer like Mr Rolfe a sense of impunity when
using force against Aboriginal men (the very men about whom | have found

Mr Rolfe to hold racist views).

Fourth, a theme that emerged from the evidence of Mr Rolfe, and other
officers from the ASPS, was of an “us and them” mentality to policing, that
emphasised hostility to, and conflict with, the population they were policing.
Although not part of official NT Police policy, this mentality appears to have
been fostered by the institution itself. As Mr Rolfe explained:2®

“...the normalisation of language against offenders would start in
police school. For example, the first time I heard the word, "scrote"
was a word described by recruit trainers in police school to
describe an offender or a particularly dirty offender, scrote, i.e.
scrotum. So | guess it starts there, and why that we start kind of
separating offenders from everyone else.

But I'm talking about how, like...you take this one [step] down the
path to normalisation. So I guess it would start with that, like you
utilise words to describe an offender. For example,...if nine out of
ten jobs we went to were plumbers, we would probably start talking
a lot of shit about plumbers; just ‘cause it's natural.

256

Inquest evidence of Zachary Rolfe on 26 February 2024 at 5136.

107



238.

239.

Chapter One

But this is steps. Like, it would start there. It wasn't until we'd
moved down to - or when | moved down to the station where, |
guess, racist language would become more and more normalised.”

As Mr Rolfe’s evidence makes clear, that “us and them” mentality was clearly
not limited to persons of a particular race. But in a policing context where
over 90% of a police officer’s interactions were with Aboriginal people, the
reality is that this “us and them” approach to policing was overwhelmingly
directed towards Aboriginal people and often expressed in overtly racial
terms. | received evidence of officers expressed their frustration, or irritation,
with “aboriginals” who were “losers”.?’ Entire communities of Aboriginal
people were identified as drunken “niggas”,®® or “bush coons”,?° to be
“smashed” into compliance.?® The term “Aboriginal” was used to describe
non-Aboriginal people who demonstrated negative traits, often of drunkenness
or lack of hygiene.?! In other words, when these NT Police officers spoke in
a way that “othered” the population they were policing, the point of difference
they emphasised was not criminality, or lack of hygiene or drunkenness — it
was Aboriginality itself.

This evidence, and the wealth of evidence | heard from urban and remote
officers, persuades me that policing cultures that emphasise conflict with, or
opposition to, a community that is being policed are likely to foster racism.
Although it will not solve the problem, overtly racist attitudes are less likely
to develop where the dominant policing philosophy is a community-based
policing model that emphasises positive and co-operative relationships with
the community that is being policed. Experienced officers gave evidence of
the shift in perspective that moving from the urban to the remote environment
brought. 262

257

258

259

260

261

262

MFI MMM messages 172-274.

MFI MMM message 356.

MFI MMM message 337.

MFI MMM messages 93, 94 and 95.

MFI MMM messages 293-297.

Inquest evidence of Senior Constable Lanyon Smith on 15 September 2022 at 540-545.
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In part, this shift in perspective was the result of a need to develop new skills
that leveraged local knowledge and relationships.?® But in equal part, the shift
in perspective appears to have resulted from the exposure of the officer to life
in Aboriginal communities that had nothing to do with policing or offending.
These positive interactions with Aboriginal people, whether as a part of, or
outside, their official duties as a police officer, appear to have challenged
generalisations that had been permitted to form in the urban context, where
an officer might have had no interactions with Aboriginal people beyond their
official duties (where interactions were overwhelmingly negative).?®* The
language used by officers who had served for significant periods in remote
contexts was telling: whether victims or offenders or arrest targets, the people

these officers were policing were their “clients”.?%

Fifth, and finally, an account of racism within a station like the ASPS must
also reckon with vicarious trauma. As | have already noted, in a station like
the ASPS a very junior frontline police force was overwhelmingly interacting
with Aboriginal people and the overwhelming majority of these policing
interactions were “negative” (arrests, investigations, processing people into
custody, responses to reports of domestic violence, and so on). Lay and expert
evidence at the Inquest emphasised that these interactions were not just
“negative”, but likely to be highly traumatising.

Mr Bruce Van Haeften, a psychologist who had worked within the NT Police,
Fire and Emergency Services (NTPFES), other State and Commonwealth
departments and Charles Darwin University as a clinician, and manager, of
wellness and support services for over 20 years, identified as particularly
problematic for front-line police officers in a context like the ASPS *high
frequency of exposure, not necessarily to trauma but to stressful and other
distressing events with reduced timeframes between those events for

recovery”. This high frequency exposure was likely to give rise to a number

263

264

265

Inquest evidence of Senior Constable Lanyon Smith on 15 September 2022 at 540-545.
Inquest evidence of Senior Constable Lanyon Smith on 15 September 2022 at 538-539.
Inquest evidence of Senior Constable Lanyon Smith on 15 September 2022 at 538.
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of “maladaptive responses to the ongoing trauma exposure”, including

sensitisation and desensitisation.?2%%

In the case of sensitisation, a potential consequence was that a police officer
who was exposed to traumatising behaviours by a person who was a member
of a particular cohort (whether defined by race or otherwise) might develop a
psychological bias that causes the officer to perceive situations involving
members of that cohort *“as more stressful or distressing or more
threatening”.?” Accordingly, consistent, negative, interactions between law
enforcement officers and a “particular cultural or racial group” were liable to
increase the likelihood that officers will “anticipate a negative interaction”

when dealing with that group.?%®

In the case of desensitisation, Mr Van Haeften noted that repeat exposure to
trauma—for instance, the aftermath of domestic violence—combined with a
sense of helplessness experienced by an officer who was powerless to address
the underlying causes of that violence, was likely to create a tension between
“how [the officer] think[s] they can uphold their own values with the tasks or

the situations that have been placed in”.?%

This expert evidence may help to explain text messages in which officers
expressed frustration, in racist terms, with Aboriginal complainants who
chose not to give statements against violent partners, or who chose not to
leave them. It also appeared to be consistent with lay evidence received from
officers themselves. For instance, one officer, without excusing his behaviour,
drew a connection between his repeat exposure to domestic violence and his
own racist behaviour. He said that “desensitivity is a very real thing” and “had

a part to play in” diminishing his “moral code”.?®
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267

268

269

270

Inquest evidence of Bruce Van Haeften on 3 November 2022 at 3132-3133.
Inquest evidence of Bruce Van Haeften on 3 November 2022 at 3133.
Inquest evidence of Bruce Van Haeften on 3 November 2022 at 3136-3137.
Inquest evidence of Bruce Van Haeften on 3 November 2022 at 3135.
Inquest evidence of Constable Mitchell Hansen on 27 October 2022 at 2724.
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246. Ultimately, when asked how an institution like NT Police might address these

issues, Mr Van Haeften stated:?"?

“l think some pragmatic strategies might be about helping
personnel to be aware of the potential for those sorts of biases to
be developed over time through exposure and repeat behaviour. |
think another component of it if it was in relation to working with
a particular cohort of people would be some level of training in
relation to that social cohort or cultural cohort which might be
around an improved positive perspective, so around cultural
(inaudible) training might be appropriate, incorporating as well
what might be some elements of information and experience of why
that particular cohort becomes overrepresented in a law
enforcement context.”

21 Inquest evidence of Bruce Van Haeften on 3 November 2022 at 3137.
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CHAPTER TWO KUMANJAYI’'S STORY: UNDERSTANDING HIS
RESPONSE ON 9 NOVEMBER 2019

Introduction

247 .

248.

249,

Kumanjayi Walker was a Warlpiri/Luritja man. His paternal side (Walker) is
Warlpiri and includes the communities of Yuendumu, Lajamanu, Willowra and
Nyirripi. His maternal side (Lane) is Luritja and comes from the communities
of Papunya, Haasts Bluff, Mt Liebig and Kintore.?”? As an infant, he was
customarily adopted by Leanne Nakamarra Oldfield Brown. The male Elders
of the Brown family took him through ceremony near Yuendumu, and he was

given Warlpiri skin names of Japanangka and Jungarrayi.?"

Although much time during the Inquest was devoted to reviewing the actions
of others, and to formal documents and policies, | never lost sight of the fact
that I was inquiring into the death of a person who lived, was loved and is
missed. While Kumanjayi’s family members accept his “frailties and
vulnerabilities”, they urge me to remember him for his humanity and to

acknowledge the whole person they have lost.?™
Reflecting on her loss, Kumanjayi’s kinship mother, Leanne Oldfield, said:?"

“l go to Yuendumu just to visit and clean the grave, put new
flowers in. | buy stuff here in Alice Springs. | take it to graveyard.
Sometimes when | go for one night, I sleep at memory house. Then
in the morning | go visit to graveyard, clean all the grasses, clean
the yard. | take Kumanjayi’s dog, Red, with me when | go. Having
Red, gives me a little bit of happy. But sometimes, | get lonely.
Kumanjayi was my only son.
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Closing written submissions of the Walker, Lane and Robertson Families dated 29 October
2024 at fn35. There are helpful family trees in the brief relating each branch of Kumanjayi’s
family: paternal (Walker) at [2-4A]; maternal (Lane) at [2-1] at 5 and his adopting family
(Brown) at [2-1] at 6.

Closing written submissions of the Brown Family dated 29 October 2024 at [3]-[4].
Closing written submissions of the Walker, Lane and Robertson Families dated 29 October
2024 at [12].

Statement of Leanne Nakamarra Oldfield dated 18 July 2022 [8-48B] at [33]-[35].



Chapter Two

It hasn’t gotten any easier. It’s still just as bad as the day it
happened. I’'m still hurt inside. | can’t stop thinking about him. |
picture him, think about him, all the time.”

250. The events of Kumanjayi’s childhood and his teenage years,?’® including his
interactions with strangers and with police, help us to understand why he
reacted the way he did on 6 November 2019 during the attempted arrest by
Officers Hand and Smith, and on 9 November 2019, when confronted by Mr
Rolfe.

251. | was particularly assisted by the evidence of Kerri-Anne Chilvers, a
Counsellor, psychologist and former youth worker, who met Kumanjayi when
he was around twelve years old and continued to have a professional
relationship with him, last seeing him eight days before his death. Ms Chilvers
reflected that: 2"’

“It is important for me to say here that [Kumanjayi’s] life and death
has impacted my own life and career in significant ways. It was
because of [Kumanjayi] that | began studying trauma and the
effects of trauma on the brain and behaviour...He taught me
firsthand what trauma does to the brain and how this is expressed
behaviourally and emotionally. I will be forever indebted to him
for allowing me into his life and for being my greatest teacher on
the subject of trauma.”

252. This chapter outlines:
(a) Kumanjayi’s early years;
(b) Exposure to domestic and family violence;
(c) Early adolescence;
(d) Late adolescence;

(e) Kumanjayi’s life in the years leading up to the incident;

276 In understanding the events of Kumanjayi’s childhood and his teenage years, | have been greatly
assisted by the closing submissions of the Brown Family, and of the Walker Lane and Robertson
Families.

217 Statement of Kerri-Anne Chilvers dated 17 June 2020 [8-10] at [1.5].
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(f)  The impact of early trauma;

(g) A deeper understanding of how trauma impacted on Kumanjayi and led

to his impulsive behaviour;
(h)  Posthumous Neuropsychological assessment of Dr Laura Scott;
(1) The failure of schooling in Yuendumu;
() Time in youth detention;
(k)  Efforts of community police to help Kumanjayi;
Q) Service providers who assisted (and attempted to assist) Kumanjayi;

(m) Minimising the damage caused by alcohol and solvent use, and early
testing for FASD; and

(n)  Overcrowded and unsuitable housing.

Kumanjayi’s early vears

253.

254,

255.

Kumanjayi was born on 13 October 2000 in Alice Springs Hospital; the child
of Selena Nambajimba Lee Lane (born 13 February 1982), and Frank Walker
(born 1 October 1970).

There is some evidence that Kumanjayi was exposed to alcohol and volatile

278 279

substances whilst in utero,“’® and that he was born prematurely.

Kumanjayi initially lived with his parents and his maternal grandparents, Ann
and Joseph Lane, in Haasts Bluff.?° As a baby, he struggled with health issues
and was repeatedly admitted to Alice Springs Hospital. He suffered recurrent

pneumonia and gastroenteritis, and, at the age of eight months, was admitted

278

279

280

For example, the statutory declaration of Kerri-Anne Chilvers dated 30 June 2020 [8-11] at
[8.4] and All CP documents [2-84B] case note dated 8 July 2014 at 437.

NT Health Inpatient admission record dated 13 October 2000 [2-5].
Closing written submissions of the Brown Family dated 29 October 2024 at [33].
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to hospital and diagnosed with “Failure to Thrive”. His first year was spent
moving between various family members living in Haasts Bluff, Papunya,

Yuendumu and Warlpiri Camp in Alice Springs. !

Both of Kumanjayi’s parents had problems with substance abuse and their
relationship broke down after his birth. Given those issues, negotiations
between the Walker and Lane families soon commenced to nominate a suitable

carer for him.

At a meeting at Alice Springs Hospital in June 2001, it was decided by family
that Leanne Nakamarra Oldfield Brown, who was then in a relationship with
Kumanjayi’s father, would be his primary carer. The couple initially took
Kumanjayi with them to live in Warlpiri camp in Alice Springs, and Ms
Oldfield continued to care for Kumanjayi after the couple broke up.
Kumanjayi had very limited contact with his biological parents. He was only
five years old when his father passed away and twelve years of age when his

mother passed.

Kumanjayi called Leanne Oldfield “mum” and she cared for him with the
assistance of her mother, Margaret Brown, and the wider Brown family. Ms
Oldfield assumed care for Kumanjayi without any formal carer payments. She
clearly loved him very much and she did her very best to look after him in the
challenging circumstances they found themselves in.

Despite Ms Oldfield’s best efforts, during his early childhood Kumanjayi

suffered ongoing ear infections, chest infections and other conditions,?

including meningitis. 28
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283

Closing written submissions of the Walker, Lane and Robertson Families dated 29 October
2024 at [59]; closing oral submissions of the former Department of Territory Families,
Housing and Communities (TFHC) on 28 November 2024 at 5918, which clarify that
Kumanjayi never came into the care of TFHC.

Closing written submissions of the Brown Family dated 29 October 2024 at [43].
Timeline of the life of Kumanjayi Walker [2-2] at 6.
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Exposure to domestic and family violence

260.

261.

262.

263.

Between the ages of four and eleven years, Kumanjayi spent most of his time
living in Katherine, with periods in Alice Springs, Ti Tree, Yuendumu and
Adelaide.?*

After Kumanjayi’s father passed away, Ms Oldfield formed a relationship with
a new partner who was addicted to alcohol and was abusive. Their home in
Katherine was marred by domestic and family violence that would have had
an injurious effect on Kumanjayi and compromised Ms Oldfield’s ability to

care for him.

Kumanjayi continued to experience ear and hearing problems as he grew and
in May 2008 Ms Oldfield took him to Katherine’s Wurli Wulinjang Health
Service, due to concerns that he might be deaf. He was found to have a
perforated left ear and a foreign body in his right ear.?®® It does not seem that

he received any treatment for his subsequent hearing problems.?2%

Kumanjayi was enrolled at McFarlane Primary School in Katherine. Initially
he enjoyed school and had a good attendance record but as he got older and
the curriculum became more demanding, he struggled to keep up and was
identified as having “special needs”. It is hardly surprising that he struggled
at school, given his likely exposure to alcohol in utero, his ongoing hearing
problems and the environment of instability and violence at home.

Early adolescence

264. After his early years in Katherine, Ms Oldfield moved with Kumanjayi back

to Central Australia. They stayed with family and travelled frequently.

284
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Statement of Leanne Nakamarra Oldfield dated 18 July 2022 [8-48B] at [10].
Patient Summary Wurli Wurlinjang Health Service [2-21].
Expert report of Dr Laura Scott dated 27 November 2022 [10-13B] at 3.
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When he was aged around eleven years, Kumanjayi was living in Yuendumu
when the town experienced significant upheaval caused by riots affecting its
south and west camps. Ms Oldfield and Kumanjayi were among residents who
fled the violence, moving to South Australia for a period. Kumanjayi was

cared for there by members of the Brown, Lane and Walker families.

Kumanjayi returned to Yuendumu with Ms Oldfield and throughout his
teenage years he spent time in different communities with his large family.
He was still cared for primarily by Ms Oldfield and her family (the Brown
family) but when he was in Papunya he spent time with the Lane family, from
his mother’s side. In Yuendumu he was also embraced by the Robertson
family, particularly Lottie and Eddie, who were the grandparents of Rickisha
Robertson (his girlfriend from the time he was 15 years old).

From the age of 13 years, he was enrolled in the Yuendumu School, but his
attendance was irregular and traumatic. He was reportedly teased by other
children and called “crazy”, and he struggled with the work. There were
occasions when he acted aggressively towards other students, prompting

teachers to ask him to leave the school grounds.

Kumanjayi was first charged with criminal offending in 2013, within a few
months of him returning to Yuendumu. From then on, his offending was
constant and only stopped while he was in custody or in a residential program
offering a structured and supported environment. According to Police, there
was no specific event identified as being the trigger for Kumanjayi’s sudden

recidivist offending at 13 years of age.?’

The majority of Kumanjayi’s juvenile offending was for property crime rather
than violence, but I do not dismiss the gravamen of the impact of that crime
on the community. His offending usually targeted services or businesses in
Yuendumu, including the School, Health Clinic, Child Care facility, Sports
and Recreation Centre and Mining facility, and often involved malicious

damage that would cause the shutdown of that facility. Some of his childhood

287

NT Police Coronial file — History of [Kumanjayi] Walker [2-1] at [19].
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offences were in the form of breaches of bail or court orders, or absconding
from youth detention or a residential rehabilitation program. Efforts made by
the Court to keep him away from Yuendumu were not successful and he

regularly returned to Yuendumu.

In 2013 Kerri-Anne Chilvers met Kumanjayi through her role as a social

worker and she continued to work with him until his death.

Evidence suggests that from the age of around 13 years, Kumanjayi began to
engage in substance abuse, including with alcohol, petrol and solvent sniffing

and cannabis.

In early 2014, Kumanjayi was identified as a “High Risk Youth” by youth
workers from the Warlpiri Youth Development Aboriginal Corporation
(WYDAC). Alongside families caring for Kumanjayi, WYDAC developed an
early diversionary plan which included participation in the Mount Theo
Diversion program for around four weeks. The program involved taking
children and young people out on country at the outstation of Mount Theo,
where they were looked after, and guided, by Elders and a youth worker or

counsellor. He did well there.

When Kumanjayi participated in the Mount Theo Program in March 2014, the
program manager was Kerri-Anne Chilvers. She spent significant periods with
him and saw that he actively engaged in all one-to-one program activities, the
culturally based activities, educational sessions and most group activities.
When describing Kumanjayi’s overall behaviour during the program, Ms

Chilvers said:

“...he functioned well and | would [attribute] this to the relatively
safe, supportive, structured environment that was provided for him
at Mt Theo Outstation.” 28

“[Kumanjayi] responded well to a structured environment and clear
boundaries whilst at Mt Theo. Whilst difficult to engage, there
were definitely signs of improvement during the four weeks.
Unfortunately, four weeks really wasn’t enough time for

288

Statutory declaration of Kerri-Anne Chilvers dated 30 June 2020 [8-11] at [4.4].
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significant changes to be made or for any changes made to be
sustained.” 28

This last remark was insightful. A Child Protection Report Outcome provides

an example of what was happening for Kumanjayi by 27 April 2014:%%

“WALKER was walking streets of Yuendumu between 7.30pm and
3am with no adult supervision with a group of children younger
than him. They unlawfully entered the health clinic and a
construction site causing significant damage. WALKER has
matters before the court for the offences. People in community are
angry at WALKER. Leanne indicated she has no control over
WALKER.

Today WALKER was sent home from school. Behaviour was
violent and becoming increasingly worse. WALKER scheduled for
health assessment on 13/5/14.”

On 13 May 2014, Kumanjayi was arrested in relation to alleged property
offending. While in the Yuendumu police station cells, he used an item of
clothing to threaten suicide. Police removed the item, but he continued to
make threats of self harm, saying that he would hurt himself if he was taken
to juvenile detention. He punched himself and hit his head on the cell walls
and threatened to poke his own eyes out. Family and police members calmed
him down, and he was transferred to Alice Springs Youth Detention Centre
(ASYDC).?*

In an interview with a Probation and Parole Officer on 26 June 2014,
Kumanjayi was asked about his substance use and disclosed that he first
started drinking rum and coke and beer when he was 13 years old, both when
in Alice Springs and Yuendumu. He also stated that he started smoking
cannabis at 13 years of age and that he was given the drugs by others in
Yuendumu Community. Kumanjayi admitted to having been exposed to petro-

chemicals as well and referenced stealing aerosol cans from adults.?® At

289
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292

Letter of Kerri-Anne Chilvers to Magistrate dated 5 June 2014 [2-31] at 2.
A Child Protection Report dated 27 April 2014 [2-02].
Timeline of the life of Kumanjayi Walker [2-2] at 23.
Timeline of the life of Kumanjayi Walker [2-2] at 25.
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around this time, a separate counsellor from the Mt Theo program expressed
concerns that Kumanjayi may have had an organic brain impairment / foetal
alcohol spectrum disorder (FASD).?® His family also told Probation and

Parole that he was talking about hanging himself.?%

While in ASYDC, Kumanjayi punched and broke a television screen on 26
June 2014. This was the first time he was considered for Youth Diversion, but
he was found unsuitable due to his “suicidal tendencies” and already extensive
history.%®

By the time he was 14 years of age, Kumanjayi’s needs could not be
accommodated at Yuendumu school. A note from a stakeholder meeting of 1
July 2014 includes:%%®

(a) child stated he has been teased a lot. He is called crazy at school and

also in Corrections by other children;

(b) discussed child needs an assessment around his cognitive and

development due to concerns around his mental health;
(c) discussed potential family carers;

(d) Police: concerned regarding level of supervision of WALKER. He and
other children are walking around the streets and breaking into different
properties and family are not taking responsibility and looking after the
children;

(e) Beth: family are struggling in trying to care for WALKER as he can be
difficult in relation to his behaviours. Given that family are not really
aware of WALKER’s mental health this needs to be assessed and

discussed with family if there are concerns; and
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Timeline of the life of Kumanjayi Walker [2-2] at 24.
Timeline of the life of Kumanjayi Walker [2-2] at 24.
Timeline of the life of Kumanjayi Walker [2-2] at 25.
All CP documents [2-84B] case note dated 8 July 2014 at 437.
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(f) Kylie: Yuendumu school is not the best school to meet his educational

needs. He needs one on one.

Sergeant Anne Jolley was the Officer in Charge of Yuendumu Police Station
for extended periods when Kumanjayi was in contact with Police as a teenager.
She reported her concerns for his wellbeing and safety multiple times to the
Department of Children and Families, often referred to as Territory
Families,?®” and she was clearly upset by the circumstances in which

Kumanjayi was living.%%®

On 8 July 2014 there was a meeting between service providers, including
police, Corrections, WYDAC and Territory Families. A note of that
stakeholder meeting refers to a discussion that Kumanjayi may be living in
different houses; it was unclear who was caring for him, there was concern
that his biological mother (now deceased) had sniffed solvents while he was

in utero, and that he was called “crazy” at school.?®°

By 9 December 2014, it was reported that the community were angry and
frustrated with Kumanjayi because of his break-ins. Local Police expressed
“relief” that he would be attending the “BushMob” boarding school program

in the new year.3®

In a note on 22 August 2015, Police expressed concern for the welfare of
Kumanjayi, who was constantly roaming the Yuendumu Community at all
hours of the morning and whose behaviour appeared to be escalating. On 3
September 2015, Sgt Jolley submitted a child abuse report to Territory
Families because she was concerned about the deterioration in Kumanjayi’s
health.3%! It appeared that no-one was caring for him, he had lost a lot of
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See, for example, Support Request Overview 264193 by Anne Jolley dated 12 May 2014 [2-
67]; Support Request Overview 380542 by Anne Jolley dated 11 September 2015 [2-70];
Support Request Overview 410959 by Anne Jolley dated 16 April 2016 [2-72]; Statutory
declaration of Sergeant Anne Jolley dated 14 April 2020 [7-69] at [14], [20].

See Inquest evidence of Sergeant Anne Jolley on 14 and 15 September 2022 at 274-429.
All CP documents [2-84B] case note dated 8 July 2014 at 437.

All CP documents [2-84B] case note dated 9 December 2014 at 460.

Statutory declaration of Sergeant Anne Jolley dated 14 April 2020 [7-69] at [14].
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weight and members of the community found him sleeping in the back of the

church in a swag. 3%

On 5 October 2015, Sgt Jolley again contacted Territory Families and reported
that she thought Kumanjayi needed to be taken into care, since no one was
looking after him, he was refusing to go to WYDAC, he was pacing and erratic
and appeared to be agitated because there was no “gunja”, and she was aware

that he had issues with cannabis.

In 2015, Ms Chilvers was working as a social worker for WYDAC and with
the help of Kumanjayi’s family, Central Australia Youth Link Up Service
(CAYLUS), Central Australia Aboriginal Legal Aid Service (CAALAS), and
Terri Waller (Founder / Director of the SevGen program in Queensland)
proposed that Kumanjayi travel to Queensland for a six-month period to
undertake the SevGen program. The Youth Magistrate agreed and Kumanjayi’s
kinship mother, Leanne Oldfield, accompanied him for the entire residential

period.
Ms Chilvers gave evidence as to the program’s success: 3%

“Over this six-month period, within the context of a safe,
structured, culturally supportive and loving environment, [he] once
again thrived and there were no issues whatsoever with either his
behaviour or with the law during this time. Not only did he stay
out of trouble in QLD, he remained out of trouble for a significant
period of time after his return to Yuendumu.”

Late adolescence

286.

Around February 2016, when Kumanjayi was aged 15 years, he commenced a
relationship with 14 year old Rickisha Robertson. Ms Robertson was living
with her grandparents, Lottie and Eddie Robertson, at House 577 in

Yuendumu.

302

303

Inquest evidence of Sergeant Anne Jolley on 14 September 2022 at 404-405.
Statutory declaration of Kerri-Anne Chilvers dated 30 June 2020 [8-11] at [5.2].
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Unfortunately, some time after his return to Yuendumu, Kumanjayi’s
behaviour deteriorated and he began to reoffend. At the age of 15, he was
given a second opportunity to undertake the SevGen Program, but he left after

several weeks so that he could return to his girlfriend, Ms Robertson.

Within months of commencing a relationship with Ms Robertson, Kumanjayi
engaged in episodes of serious and distressing physical violence towards her,
exhibiting a familiar pattern of a child exposed to domestic family violence
repeating that violence in their own relationship. Between 2016 and his death
in 2019, Kumanjayi often exhibited controlling and threatening behaviours
towards Ms Robertson, and he assaulted her on a number of occasions. During
this time, he was also served with several Domestic Violence Orders for her

protection. 3%

It seems likely that this offending may have been a product of the domestic
violence Kumanjayi had been exposed to as a child and his inability to self
regulate; however, that does not make it acceptable, nor does it detract from

the adverse impact it had on Ms Robertson. There was a clear need for

urgent intervention to stop his violent and destructive behaviour.

On 12 August 2016, Kumanjayi was arrested for domestic assaults on Ms
Robertson. He was refused bail and detained in Alice Springs Youth Detention
Centre. By that time, Ms Chilvers had changed jobs and was now a Case
Coordinator/Program Facilitator with the Domestic Violence Specialist
Children’s Service (DVSCS) at Tangentyere Council, allowing her to again
take on a role of case coordinator and support person for Kumanjayi.3®

Kumanjayi was now a young person aged 16 years. Ms Chilvers visited him
in youth detention during this period and undertook activities to challenge his
use of violence. She explained in her evidence that Kumanjayi surprised her
“with his capacity to articulate the effects of violence on the person, on the

person’s family and on the community”. It seemed to [her] that he had *“a clear

304

305

Kumanjayi Walker Criminal history and PROMIS involvements [2-61D].
Statutory declaration of Kerri-Anne Chilvers dated 30 June 2020 [8-11] at [6.2].
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understanding of the negative impacts of violence and he displayed genuine
remorse for his actions”.3® He was capable of understanding the cycle of

violence within relationships.

Ms Chilvers believed that a National Disability Insurance Agency (NDIA) /
National Disability Insurance Scheme (NDIS) assessment was needed to
properly determine Kumanjayi’s support needs. She thought that he likely had
frontal lobe/cognitive impairment (probably caused by foetal alcohol
syndrome) and she tried to have him referred to Central Australian Aboriginal
Congress (Congress) for a FASD assessment, so he could, at the very least,

be assessed for disability support. The referral did not eventuate.

In August 2016, it was proposed that he engage with Alcohol and Other Drugs
Services Central Australia (ADSCA) in Alice Springs as he had self-reported
use of petro-chemicals, and his kinship mother, Leanne Oldfield, disclosed

that he had been using cannabis in the last few months.3%

Kumanijayi’s life in the years leading up to the incident

294,

295.

In preparation for Kumanjayi’s release from detention in 2016, his maternal
grandparents, Joseph and Ann Lane, were identified as suitable carers and
offered to care for him at Papunya. Kumanjayi was released on 18 November
2016 and moved to Papunya,®® but he did not remain there long. On 12
February 2017 he was brought to Yuendumu Police Station by Senior ACPO
Derek Williams and charged with property offences. He was granted bail by a

magistrate, on condition that he reside in Papunya.

On 17 February 2017, two WYDAC Youth Engagement Workers attended an
address in Yuendumu to collect Kumanjayi to take him to Papunya, pursuant

to his bail conditions. When they arrived in Papunya, Kumanjayi refused to

306

307

308

Statutory declaration of Kerri-Anne Chilvers dated 30 June 2020 [8-11] at [6.3].
Timeline of the life of Kumanjayi Walker [2-2] at 50.
Statutory declaration of Kerri-Anne Chilvers dated 30 June 2020 [8-11] at [8.2].
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leave the car and the workers were forced to return him to Yuendumu. On 18
February 2017, Kumanjayi was arrested in Yuendumu for outstanding criminal
offences and remanded to ASYDC.

On 6 March 2017, when he was 16 years old, Kumanjayi and two other young
people broke through the air conditioning units and onto the roof of the
detention centre, before fleeing over the fence. Police were called and used a
dog to track the young escapees to the bush some kilometres away. According
to the Use of Force Report, Kumanjayi was given a number of chances to
surrender and when he refused, the police dog was sent in to detain him and
he was bitten by the dog on the right thigh. He was then taken to hospital

where the wounds were cleaned, before he was returned to custody.

While he remained in ASYDC he continued to have domestic violence and
substance abuse counselling with Ms Chilvers. In the background, other
service providers were coordinating possible accommodation or residential

supported care for him.
A case note dated 7 April 2017 reads:3%

“On 7 April 2017 Departmental staff spoke with Sergeant Annie
Jolley of Yuendumu Police Station. Sergeant Jolley explained that
because of [Kumanjayi]’s behavioural issues, he is no longer
welcome at Yuendumu community. Sergeant Jolley explained that
while Ms Oldfield may claim to care for [Kumanjayi] there has
been no responsible adult in Yuendumu to look after [him] and that
he has never really received ~care like a child
deserves...[Kumanjayi] walks around all night, breaks in places
and has been a negative influence on young children. Sergeant
Jolley added that there was a time when [Kumanjayi] was sleeping
on the floor at the church in a dirty swag. Ms Jolley added that
[Kumanjayi] is a troubled young man through no fault of his own.”

In April 2017, Kumanjayi was transferred to Don Dale Youth Detention Centre
in Darwin. Around that time, significant efforts were made by Ms Chilvers to

return Kumanjayi to the SevGen Program in Queensland, or alternatively to

309

Territory Families Progress notes for Kumanjayi Walker [2-62] at 81: Progress note dated
7 April 2017.
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admit him to the Central Australian Aboriginal Alcohol Programmes Unit
(CAAAPU) in Alice Springs, or a similar substance abuse intervention

program.

On 2 May 2017, a Forensic Psychological Assessment was completed by
Psychologist Kate Crawley at the request of a Judge in the Alice Springs

Youth Justice Court. Her major conclusions were as follows:3°

(a) Kumanjayi had a cognitive impairment, not a mental illness;

(b) he likely suffered an intellectual disability of mild to moderate severity
which required further investigation to determine what should be done

to assist him;

(c) his intellectual disability could be attributed to a range or combination
of things, including exposure to alcohol and petrochemicals while in
utero, premature birth, neglect issues as an infant into early childhood,

failure to thrive, and prolonged exposure to trauma; and

(d) he also likely suffered trauma as a young child due to exposure to adult
intoxication, neglect, overcrowding and violence, which is known to
have a wide but varied impact on a given child’s behavioural, social and

emotional functioning.

As a result, Ms Crawley made a number of recommendations to the Youth
Justice Court sentencing Kumanjayi, including that therapeutic programs or
other residential conditions should be close to community and family to whom
he has significant ties, and that finding appropriate and meaningful

employment for him was important.

Kumanjayi was released from youth detention on 17 July 2017 and returned
to Yuendumu, where he lived with members of the Brown family, and with
Eddie and Lottie Robertson at House 577.

310

Forensic psychological assessment of Kate Crawley dated 02.05.17 [2-46].
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By the time he was 17 years of age, Kumanjayi consistently reported having
a dependency on cannabis, at times using it daily. During interviews with his
Probation and Parole Officer, he disclosed having consumed cannabis both in
Yuendumu and Papunya and admitted that when he assaulted his girlfriend on
one occasion he had been smoking cannabis.®* He acknowledged his addiction
and how it impacted on his behaviour, and he requested help to deal with his
drugs use, but he had trouble remaining engaged after completing short term
programs.

On 10 January 2018, Kumanjayi and Rickisha Robertson were accepted onto
what is known as the Family Safety Framework (FSF), a multi-agency
approach to high-risk domestic violence offenders and victims who are likely
to be, or are, experiencing imminent risk of serious harm or death. The
meeting is chaired by NT Police and includes stakeholders like Health,
Education, Territory Families, Women’s Centre, Territory Housing and
WYDAC. All the agencies are expected to share information and engage and
provide support where required.3?

On 10 May 2018, Kumanjayi was arrested at House 577 in Yuendumu for a
number of outstanding offences and was remanded to ASYDC. A Youth
Outreach Re-Engagement Officer (YOREO) conducted a Bail Assessment
Report for the Youth Justice Court on 18 May 2018. He recommended bail
with a number of conditions, including that Kumanjayi live with Leanne
Oldfield, who was now at Warlpiri Camp in Alice Springs and was happy to

care for him.

On 18 May 2018, Kumanjayi was granted conditional bail to live with Ms
Oldfield at Warlpiri Camp, but within a few days he returned to Yuendumu to
resume his relationship with Ms Robertson, again breaching his bail
agreement. On 31 May 2018, Kumanjayi was arrested at House 577, and was
once again remanded to ASYDC.

311

312

Timeline of the life of Kumanjayi Walker [2-2] at 56.

See the Family Safety Framework documents annexed to the statutory declaration of of
Gemma Bonanni dated 18 February 2020 [8-1].

127



307.

308.

309.

310.

311.

Chapter Two

While in detention Kumanjayi continued to receive regular support from the
YOREO, and from Ms Chilvers, now a Community Psychologist with the
Remote Alcohol & Drug Workforce Program, to try to address his substance
abuse issues. Ms Chilvers also provided trauma-sensitive therapy.

On 15 July he escaped from ASYDC, before being arrested by Police at
Warlpiri Camp the following day. On 21 July he was restrained by guards at
the ASYDC after he became angry and frustrated about being denied a phone
call. While being restrained on the ground, he reportedly lifted his head and

hit it against the concrete floor, causing a laceration that required sutures.'

He was again transferred to Don Dale Youth Detention Centre (DDYDC) on
27 August 2018.

On 2 October 2018, Kumanjayi was sentenced in Alice Springs Youth Court.
He received nine months detention commencing on 23 May 2018, but the
sentence was suspended immediately on entering a good behaviour bond with
conditions, including that he undertake a three month residential
rehabilitation program at Drug & Alcohol Services Australia (DASA). The
Judge told Kumanjayi (emphasis added):3*

“I’m going to impose a sentence so you don’t transition from
detention into gaol. This will be the chance to get out today and go
to DASA and hopefully learn how to control yourself, and then
someone will work out where you will best stay after you get out
of DASA. That might be the big thing that needs to be worked out,
where you’re best going to be able to live and hopefully do some
meaningful activities and stay out of trouble. Otherwise I am
concerned for the future.”

Kumanjayi was at DASA for about nine days, before he had a confrontation
with a youth worker about a mobile phone, then absconded. Ms Chilvers and
others tried to convince Kumanjayi to hand himself in to police, but he did

not.

313

314

Timeline of the life of Kumanjayi Walker [2-2] at 70.
Sentencing remarks of Local Court Judge Bamber 2 October 2018 [2-51].
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On 24 November 2018, Kumanjayi was at Ms Robertson’s house (House 577)
and was arrested without incident by Sergeant Julie Frost and Constable Felix
Alefaio. He was remanded into Alice Springs Correctional Centre (ASCC), as

he was now an adult.

He was released on bail on 20 December 2018, on condition that he undertake
the eight week CAAAPU residential rehabilitation program. He successfully
completed this program on 13 February 2019, and this success was attributed
to intensive support he received from his family, the program case officers at
CAAAPU and weekly visits he received from YOREO Richard Kruger.3%

Upon completing the program, Kumanjayi was subject to bail conditions
including that he live with Ms Oldfield at Warlpiri Camp in Alice Springs. He
sought and was granted permission to travel to Yuendumu for a funeral, but
breached his bail when he removed an Electronic Monitoring Device (EMD)
and failed to return to Alice Springs after the funeral. He committed an
unlawful entry at the Yuendumu Big Shop and stole $5000 worth of cigarettes.
He was arrested at House 565 on 18 March 2019 and remanded to ASCC.

Ms Chilvers remained in contact with Kumanjayi while he was in custody, but

the only family member he contacted was Ms Robertson.

On 26 June 2019, Kumanjayi appeared before Alice Springs Local Court and
was dealt with for all of his outstanding criminal matters. He received a total
sentence of sixteen months imprisonment, backdated to 22 February 2019. The
sentence was to be suspended after eight months on conditions that included
successfully completing the CAAAPU program. He was released on 21
October and entered the eight week CAAAPU program.3®

315

316

Kumanjayi continued to receive YORET support as he was still subject to the Youth Justice
Suspended Sentence Order that had been imposed on 2 October 2018.

Police v Walker — sentencing remarks of Local Court Judge Birch dated 26 June 2019 [2-
53] at 4.
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The impact of early trauma

317.

318.

I have little doubt that Kumanjayi’s behavioural problems as an adolescent
and young adult stem from his exposure to alcohol in utero and the trauma he
experienced as a young child, largely because of his exposure to violence and
alcohol and concomitant neglect. At the time | publish these Findings, there
is agrowing body of evidence about the long-term negative impact on children
from exposure to trauma, particularly domestic family violence, during their

formative years.3!

Kerri-Anne Chilvers worked with Kumanjayi for seven years between 2013
and 2019, first as a social worker and then as his psychologist. Her current
research on trauma and its effects on the brain and behaviour was inspired by
Kumanjayi, because she was committed to understanding his situation and to
providing him with appropriate therapeutic treatment.3® Ms Chilvers’
evidence allows for a greater understanding of Kumanjayi’s response on 6 and
9 November 2019, and it is this type of information that could and should
inform the risk assessment planning that police do for an arrest of someone in

his circumstances.

A deeper understanding of how trauma impacted on Kumanjayi and led to his

impulsive behaviour

319.

Ms Chilvers gave evidence of a body mapping exercise that provided her with
a unique insight into how Kumanjayi experienced the build-up of tension and
explosion of anger in his body. As part of the process, clients are asked to do
an internal body map, drawing on the parts of the body to indicate where they

317

318

See, for example, Royal Commission into the Protection and Detention of Children in the
Northern Territory (2016) [20-11]. In fact, Recommendation 25.1(5) of the RC was that “All
Northern Territory Police receive training in youth justice which contains components about
childhood and adolescent brain development, the impact of cognitive and intellectual
disabilities including FASD and the effects of trauma, including intergenerational trauma”:
Chapter 25 at 223.

Affidavit of Kerri-Anne Chilvers dated 28 November 2022 [8-11A] at [23]; Inquest evidence
of Kerri-Anne Chilvers on 30 November 2022 at 3953.
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feel their inner emotions. When she did that activity with Kumanjayi, Ms
Chilvers asked him to focus on the feelings inside his body at the peak of the
build-up phase, just prior to the explosion. She was struck by his unusual
response; the only area inside his body that he was able to identify as feeling
anything, even when he was really wild, was in his hands. Ms Chilvers

provided the following recreation of Kumanjayi’s drawing:3®

When she attempted to do some breathing exercises with Kumanjayi to teach
him some strategies he could utilise to calm himself when he got upset or
angry, Ms Chilvers discovered that *“he had absolutely no awareness
whatsoever of his breath even entering his body, let alone being able to master

the process of deep breathing for self-regulation purposes”.

Ms Chilvers explained that although she did not understand it at the time, she
has since learned that children who grow up with significant developmental
trauma, fail to develop what is called “interoception”, defined as “the
conscious awareness of what is going on inside one’s own body, in terms of
feelings and sensations”. She discovered that Kumanjayi had no internal body
awareness; he was not aware of either his internal body sensations or his
internal feeling states. In trauma related terms, this is also called
“dissociation”. The professional opinion of Ms Chilvers, who worked closely
with Kumanjayi for seven years and has devoted much of her career to the

319

Statutory declaration of Kerri-Anne Chilvers dated 30 June 2020 [8-11] at [6.6].
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study of developmental trauma, is that “as a result of the high level of
dissociation that [Kumanjayi] experienced, he had absolutely no capacity for
self-regulation”.®® The expert opinion of Ms Chilvers provides me with
significant insight into the actions of Kumanjayi on 6 and 9 November 2019.

In a “posthumous trauma-informed assessment of Kumanjayi” prepared to
assist the Coroner, Ms Chilvers explained the impact of Complex

Developmental Trauma, defined as:3*

“...the exposure to multiple traumatic events that occur within
family and community systems, that are chronic and begin in early
childhood...The impact...is greater than it is for any other type of
trauma because it occurs within the context of the family and
community - systems which are meant to provide a source of safety,
support and stability for the child.”

The childhood experience of complex trauma can have long-lasting adverse
effects on the brain, and on mental and physical health. Citing leading
research,®?? Ms Chilvers explained in evidence that adverse childhood
experiences can impact a child’s ability to manage or regulate internal states
and to process emotions. Symptoms typically observed in children and
adolescents affected by complex trauma include hyper-arousal, heightened
perception of threat, emotional reactivity, poor affect regulation, relationship
disturbances, anger, rage, dissociation and feelings of shame, guilt and
failure. Other symptoms include poor impulse control, substance abuse, self-
destructive behaviours and/or oppositional behaviours. In addition,
individuals typically grow up with cognitive impairments such as attention
disorders, poor motivation and planning skills, memory and learning

difficulties. Kumanjayi struggled with all of these symptoms.

320

321

322

For example, statutory declaration of Kerri-Anne Chilvers dated 30 June 2020 [8-11] at
[6.8].

Affidavit of Kerri-Anne Chilvers dated 28 November 2022 [8-11A] at annexure KAC-1
“Trauma Informed Assessment and recommendations” at [2.1].

Affidavit of Kerri-Anne Chilvers dated 28 November 2022 [8-11A] at annexure KAC-1
“Trauma Informed Assessment and recommendations” at [3.1].
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Ms Chilvers set out the known adverse childhood experiences for Kumanjayi,

which included:3%
(a) prenatal exposure to substances;
(b)  premature birth;

(c) failure to thrive, pneumonia and other health and social issues as an

infant (neglect);

(d) repeated exposure to substance misuse from an early age and throughout
his childhood (abuse);

(e) repeated exposure to family violence from an early age and throughout
his childhood (abuse); and

(f) removal from the care of his mother as an infant, death of both parents
as a child, and being raised in kinship care, and disconnected from

maternal family (attachment / disconnection).

While each of these alone is enough to significantly impact upon the
development of a child, the collective and cumulative impact of such a history

of early childhood trauma is, in her words, “immeasurable”.3*

Kumanjayi presented to Ms Chilvers with symptoms of hyperarousal,
including difficulties falling asleep, irritability and outbursts of anger,
usually triggered by being teased. He experienced difficulty concentrating,
distractibility, hyperactivity, hyper-vigilance, poor impulse control and an
exaggerated startle response. All of these symptoms are indicators of an over
aroused sympathetic nervous system and of Post-Traumatic Stress Disorder
(PTSD).

323

324

Affidavit of Kerri-Anne Chilvers dated 28 November 2022 [8-11A] at annexure KAC-1
“Trauma Informed Assessment and recommendations” at [5.1] Table 2.

Affidavit of Kerri-Anne Chilvers dated 28 November 2022 [8-11A] at annexure KAC-1
“Trauma Informed Assessment and recommendations” at [5.2].
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Ms Chilvers’ evidence is crucial in understanding why, as a result of his
developmental trauma, Kumanjayi had difficulty recognising, let alone
controlling, his internal emotions and resulting behaviour. As a result of the
high level of dissociation that Kumanjayi experienced, he had significantly

impaired capacity for self-regulation.3?®

Kumanjayi functioned most successfully when provided with a stable,
structured and supported environment, as evidenced by his initial stays at
Mount Theo Outstation, and his 6 month residential stay at SevGen in
Queensland. Ms Chilvers explained that “what best supports those who do not
have the capacity for interoception and/or self-regulation, is a calm,
structured and supportive environment, which explains why [Kumanjayi]
functioned so well whilst at Mt Theo and SevGen and why he didn’t function
so well when in community or within the context of an intimate

relationship”.3?

The progress that Kumanjayi made in these programs was short lived, as he
would then return to the unstructured environment of Yuendumu or Alice
Springs, where his relationships were more volatile, the availability of food
and shelter could be unpredictable and where there were long periods of

boredom and frustration.

Posthumous Neuropsychological assessment of Dr Laura Scott

330.

331.

To understand why Kumanjayi behaved the way that he did on 6 and 9

November 2019, | received evidence relevant to his cognitive functioning.

As noted above, when he was 13, Ms Chilvers made a referral for Kumanjayi
to undergo a neurological assessment as she was concerned that he may have

FASD. Concerns about FASD were also noted in youth detention assessments

325

326

Affidavit of Kerri-Anne Chilvers dated 28 November 2022 [8-11A] at annexure KAC-1
“Trauma Informed Assessment and recommendations” at [3.1].

For example, statutory declaration of Kerri-Anne Chilvers dated 30 June 2020 [8-11] at
[6.8].
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in 2017 and 2018, and at least one of Kumanjayi’s relevant family members
had been diagnosed with FASD.%’

For the purpose of this Inquest, Dr Laura Scott prepared a posthumous
neuropsychological assessment for Kumanjayi, based on a review of available
records, as well as interviews with Ms Chilvers, Ms Crawley and members of

Kumanjayi’s family. Dr Scott was satisfied that:3%®

“[Kumanjayi’s] neuropsychological profile is consistent with a
neurodevelopmental disorder (i.e. a disorder of early brain
development). There was a documented history of developmental
delay impacting physical development, hearing, language,
academic performance, emotional and behavioural regulation. This
was consistently identified by informal carers, education and
health professionals from the first year of life. Cognitive and
behavioural difficulties persisted throughout his life and resulted
in significant adaptive impairment.

Mr Walker’s globally reduced level of cognitive function, in the
context of significant impairments in adaptive function which
emerged in early childhood is consistent with a mild Intellectual

Disability (mild ID).”

Dr Scott said that “It is ultimately unclear the exact cause of his [intellectual
disability] though prenatal alcohol exposure and early meningitis appear to be

the two main risk factors”.3%

Dr Scott found that Kumanjayi also likely met the criteria for Attention
Deficit Hyperactivity Disorder (ADHD) and noted that Kumanjayi’s
“cognitive and behavioural impairments due to neurodevelopment disorder
would have been further exacerbated...by various psychosocial

vulnerabilities” including childhood trauma and substance use.3%

Relevantly, Dr Scott explained that: 3%

327

328

329

330

331

For example, statutory declaration of Kerri-Anne Chilvers dated 30 June 2020 [8-11] at
[8.5].

Expert report of Dr Laura Scott dated 27 November 2022 [10-13B] at 19.

Expert report of Dr Laura Scott dated 27 November 2022 [10-13B] at 19.

Expert report of Dr Laura Scott dated 27 November 2022 [10-13B] at 19.

Expert report of Dr Laura Scott dated 27 November 2022 [10-13B] at 19-20.
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“Children exposed to repeated traumatic events (referred to
variously as complex or developmental trauma) experience altered
development of multiple bodily systems including the brain, gut,
cardiovascular and immune systems. They develop significant
problems with cognitive function, regulation of sleep/wake cycles,
emotion regulation and the stress response.

They often become hypervigilant and can demonstrate
disproportionate or exaggerated responses to perceived threat.”

In specifically considering Kumanjayi’s reaction to Mr Rolfe and Constable
First Class Eberl inside House 511 on 9 November 2019, Dr Scott said: 3%

“Mr Walker was highly impulsive, with poor planning and
organisational skills due to his disability. His cognitive and
behavioural symptoms of mild ID, ADHD and trauma would have
seriously compromised his capacity to comprehend the seriousness
of his situation and to accurately assess the potential risks of his
actions.”

The failure of schooling in Yuendumu

337.

338.

339.

Given the link between complex developmental trauma and poor impulse
control, it is not difficult to understand why school would have been so

challenging for a child like Kumanjayi, and for his teachers and carers.

The Court has learnt of additional reasons why schooling would have been
challenging for Kumanjayi, including that he moved frequently, did not
always have stable accommodation and, like many children in Yuendumu,

experienced food insecurity.3

There is evidence that Kumanjayi had hearing difficulties that adversely
impacted his capacity to learn, and likely contributed to his poor behaviour

and concentration at school and his subsequent offending.3* The nexus

332
333

334

Expert report of Dr Laura Scott dated 27 November 2022 [10-13B] at 20.
See, for example, Child Protection Report referred to above, 27 April 2014 [2-02].

It is accepted that Aboriginal children in the Northern Territory experience some of the
highest rates of otitis media in Australia, often leading to learning difficulties and long
term deafness.
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between hearing difficulties and criminal offending has been known for
decades. As Counsel Assisting pointed out in written submissions, over thirty
years ago the Royal Commission into Aboriginal Deaths in Custody, reporting
in 1991, noted the relationship between childhood ear disease, hearing loss
and poor school performance, and the connection between those conditions
and involvement in the criminal justice system. In 2016, the Royal
Commission into the Protection and Detention of children in the Northern
Territory3® received evidence about the large number of children impacted by
hearing loss in the NT and the link between hearing loss and entry into the

criminal justice system.33®

After Kumanjayi stopped attending Yuendumu School, there were attempts to
help him to get back into some form of education program, including at
Bushmob, in juvenile detention and (most successfully) through SevGen.
Although worthwhile, these short term interventions were not enough to

compensate for Kumanjayi dropping out of mainstream education.

in youth detention

341.

342.

From the age of 13 to 18, Kumanjayi spent a considerable period of time in
custody in juvenile detention or under some restraint, such as being in

custody, on bail or subject to a Court order.

Police investigators tracked that history to show that Kumanjayi was under
some form of restraint for at least half of every year from the age of 14 years,
and for the rest of his life. In 2019, there were no days when he was not under

some form of restraint.%’

335 https://www.royalcommission.gov.au/child-detention

336 See Report of Dr Howard Bath “Growing them Strong, Together: Promoting the Safety and
Wellbeing of the Northern Territory’s Children” [20-8]; Statement of Dr Howard Bath dated
1 October 2016 [20-9]; Transcript of the evidence of Dr Howard Bath to the Royal
Commission on 31 May 2017 [20-10]; Statement of Dr Damien Howard dated 5 October
2016 [20-10A]; Transcript of the evidence of Dr Damien Howard to the Royal Commission
on 13 October 2016 [20-10B].

37 NT Police Coronial file — History of [Kumanjayi] Walker [2-1] at 20.
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In November 2017, the Royal Commission into the Protection and Detention
of Children in the Northern Territory, mentioned above, delivered its final
report to the Commonwealth and Northern Territory Governments. The
Commission’s mandate included reviewing the detention of children held in
Darwin’s Don Dale Youth Detention Centre and in the Alice Springs Youth
Detention Centre over the ten years from 1 August 2006, which included two

of the years that Kumanjayi spent time in both facilities.

Chapter 10 of that report contains the following findings:3®

“The youth detention centres used during the relevant period were
not fit for accommodating, let alone rehabilitating, children and
young people.

The poor condition of youth detention centres created the potential
for harm to be caused to children and young people. The inadequate
facilities put children and young people’s health, safety and
wellbeing at serious risk, and played a part in incidents that
occurred at youth detention centres.

At different times and in different youth detention centres during
the relevant period, the conditions under which children and young
people were detained fell far short of acceptable standards under

338

Chapter 10, Volume 2A at 101.

138



345.

346.

Chapter Two

international instruments and Australian guidelines. Severe,
prison-like and unhygienic conditions, and inadequate security due
to poor infrastructure, caused children and young people to suffer
punishment.”

This Inquest heard expert evidence that Kumanjayi was a child who had
experienced trauma since birth and the way to assist him to function was to
provide him with safe boundaries, security and comfort. The descriptions of
the two detention centres during the period examined by the Royal
Commission are not consistent with the goals of rehabilitation, healing or
reducing crime. His time in detention may have contributed to his experiences
of complex trauma, thereby hindering any chance of successful rehabilitation

and further reducing his capacity for self regulation.

Given his ongoing levels of recidivism it seems reasonably clear that detention
neither deterred nor rehabilitated Kumanjayi, and his isolation from family
and community likely had a deleterious effect on his overall prospects for

rehabilitation both in and out of detention. On this issue | heard eloquent

closing oral submissions of the Parumpurru Committee: 3

“Kumanjayi spent much time in custody as a teenager...and as he
got older he remained caught up in the justice system, regularly
being detained. So, what lessons have we learnt about ...rigid
systems of punishment, where the process obscures the purpose.
And so, with sadness and with anger our clients ask us...what has
Kumanjayi’s trajectory taught us. Who is learning from these
failings. How is it when the life of a troubled young man is so fully
analysed as in this inquest, so publicly examined, how do we
suddenly once again have the age of imprisonment reduced back
down to 10 year olds. That’s what we are being asked...How would
gaol and spit hoods have helped a young Kumanjayi Walker, it
beggars belief.

One might simply ask how much youth crime would end, how much
public money would be saved if the government provided well-
funded, well-resourced youth centres open 24 hours a day,
providing support, safety, counselling and very importantly food,
and a place to rest and be safe.”

339

Closing oral submissions of the Parumpurru Committee on 27 November 2024 at 5873.
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It is beyond the scope of this Inquest to inquire into the details of Kumanjayi’s
detention conditions now, or to make recommendations directed to
implementing change in youth detention centres (noting that there was a Royal
Commission into those conditions in 2016 that made 227 recommendations),
but it is worth noting that Kumanjayi spent time in detention centres that were
subsequently criticised for their abject failure to provide for the needs of some

of the most vulnerable children in the Northern Territory.3%

Efforts of community police to help Kumanjayi

348.

349.

350.

There was persuasive evidence at Inquest of the thoughtful way in which a
number of community police officers tried hard to engage with Kumanjayi and
to agitate with other agencies for greater assistance for him.

There were numerous examples where police living in Yuendumu arrested
Kumanjayi peacefully and without incident. That included SACPO Derek
Williams, who gave evidence that he would transport Kumanjayi in the front
seat of the car to the station after picking him up, as well as Sergeant Julie
Frost, Sergeant Anne Jolley, Constable Felix Alefaio and Constable Lanyon
Smith.

During evidence in 2022, Counsel Assisting, Dr Dwyer SC, reminded Sgt
Jolley of the efforts she and other stakeholders had made to get care and
support for Kumanjayi, and of her note that he was “a troubled young man,

through no fault of his own”. The exchange included:3*
DR DWYER SC: Did you feel for him?

SGT JOLLEY: I did.

340

341

To the extent that Counsel Assisting intended to suggest | could make an assumption about
Kumanjayi’s treatment in either detention centre, and the way it actually impacted on his
behaviour, | do not agree there is an evidential foundation for that, and it was not within
the scope of my Inquest to conduct a detailed review of his treatment in detention centres.

Inquest evidence of Sergeant Anne Jolley on 14 September 2022 at 407.
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DR DWYER SC: If | suggest to you that there was no full
mental health or cognitive assessment
done for him until 2017, what do you say
about that, in circumstances where
stakeholders were asking for [help] in
20147

SGT JOLLEY: It appears to have let him down.

Throughout the course of her evidence, | was struck by the compassion and
dedication of Sgt Jolley, who returned to Yuendumu after Kumanjayi was
killed so that she could offer her support and experience to the community.
She had obviously gained the trust and respect of the community over many
years. | commend her for her contribution to Yuendumu, her efforts to help
Kumanjayi, and for her significant contribution to this Inquest.

Service providers who assisted (and attempted to assist) Kumanjayi

352.

353.

354.

The nature of the trauma experienced by Kumanjayi, and the ongoing
instability at Yuendumu, meant that by the time he started offending as a
teenager there was no quick intervention that would have prevented him
coming into conflict with the law. A review of some of the programs he
engaged in shows that progress was made at times and in the right environment
there was some hope for him, but progress was unable to be maintained when

he returned to community life.

The Court heard evidence of Kumanjayi’s interaction with different service
providers, including BushMob, a residential therapeutic treatment facility
located in Alice Springs for young people aged between 12 and 25 years, and
Drug and Alcohol Services Australia (DASA), an adult three-month

residential rehabilitation program, run from Aranda House.

There were two programs that stand out for their success with Kumanjayi, and
they highlight the type of intervention that is necessary for children and young
people in community who experience complex trauma. They were the Mount

Theo Diversion program, and SevGen.

141



355.

356.

Chapter Two

There is a significant lesson to take from the success Kumanjayi had at
SevGen Program, a six month alternative education program for Aboriginal
young people. SevGen is short for Seven Generations and refers to the idea of
looking back and learning from the past seven generations; and thinking
forward to the next seven generations. SevGen provided accommodation at a
sacred site at Mother Mountain in Queensland. The participants at SevGen are
provided with strong cultural education and support from local Elders after
school and on weekends. This is a structured, long-term intervention, which

required family members to stay close by.

While Kumanjayi’s second participation at SevGen was not as successful as
his first, that does not detract from the lesson to be learnt about what actually
works for someone with Kumanjayi’s complex needs; that is, a pro-social,
structured, longer term therapeutic and culturally engaging environment, with
the security of family close by, that facilitates learning and secure attachment.
That is persuasive evidence that lends itself to a recommendation for more
supported facilities of that kind to be made accessible (close to country) to
young people whose developmental trauma leads them to come into negative
contact with police and the criminal justice system, of whom there are many
in the Central desert and throughout the Northern Territory. To that end, I

have made recommendation 5.

Minimising the damage caused by alcohol and solvent abuse & early testing for

FASD

357.

In relation to the urgent need for action to prevent and address the long term
damage caused to young people like Kumanjayi by alcohol and solvent abuse,
the Court received evidence from two experts who have been awarded for their
excellence and service to the Northern Territory. Dr Donna Ah Chee and Dr
John Boffa are respectively the Chief Executive Officer and Chief Medical
Officer Public Health of the Central Australian Aboriginal Congress; the
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largest Aboriginal community-controlled health service in the Northern

Territory.3*

358. Dr Boffa acknowledged that Kumanjayi would have benefitted from an
assessment by Congress to see if he had a diagnosis of FASD and was eligible
for NDIS support, but explained that there is a huge chasm between the need
for testing and the resources available to meet that need in the Northern

Territory. In his words:3

“Congress can’t be everything to everyone. We’ve got...the only
assessment service for neurodevelopment...outside of capital
cities. We’ve scrounged money together from five different
sources, none of it is recurrent. We’ve got a waiting list of over
200 people, young people and children, to be assessed. We can only
complete two comprehensive assessments per week. That’s
neuropsychologist, speech pathologist, occupational therapist,
paediatrician and Aboriginal family support workers as a team. It
takes about six weeks to do one assessment. Our main funded
contract is with Territory Families, so we have to give priority 1
to children in child protection and young people in youth detention.
And 83 percent of all young people in youth detention have a
neurodevelopmental disorder...surprise, surprise...So, we’re really
locking up people with neurodevelopment issues that need NDIS
plans. So, he should have been assessed, there’s no doubt about
it.”

359. The evidence of Drs Boffa and Ah Chee makes it clear just how desperate the
situation is for children like Kumanjayi who are in need of a

neurodevelopmental assessment. | accept the evidence of Dr Boffa that this is

32 Inquest evidence of Dr Donna Ah Chee and Dr John Boffa on 14 October 2022 at 1674-75.
At the time of giving evidence, Dr Ah Chee was the Independent Chair of the NT Children
and Families Tripartite Forum and the Aboriginal Medical Services Alliance of the NT
(AMSANT). She is an expert member of the National Aboriginal and Torres Strait Islander
Health Implementation Plan Advisory Group and represented Congress on the Alice Springs
People’s Alcohol Action Coalition. Dr Ah Chee has been the lead investigator in some key
research projects which involve alcohol consumption and the impact on Aboriginal and
Torres Strait Islanders. Dr Boffa is a practising senior medical practitioner and has been
involved in key research and policy development for over three decades. In 2012 he was
awarded the Northern Territory Australian of the Year for his research and reform with
alcohol in early childhood illness: Inquest evidence of Dr Boffa on 14 October 2022 at 1677.

33 Inquest evidence of Dr Donna Ah Chee and Dr John Boffa on 14 October 2022 at 1703.
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a public health issue.®* Indeed, it is a public health crisis and if it remains as
feebly funded as it currently is, the community pays the price; while young
people like Kumanjayi miss out on essential care, the community (and services
like schools and police) are adversely impacted by the behavioural problems

of individuals like Kumanjayi who have limited capacity to self regulate.

Doctors Boffa and Ah Chee directed me to the Australian Early Development
Census (AEDC), which assesses all children in the first year of primary school
across five domains — physical health and wellbeing; social competence;
emotional maturity; language and cognitive skills (school-based) and
communication skills and general knowledge.3® Evidence suggests that where
children are developmentally vulnerable on two or more domains, they will
not complete high school unless there is serious intervention by the age of
seven. According to Dr Boffa “the data on the AEDC from the 2021 census is
the worst we’ve seen”. A check of the most recent report from the AEDC
supports the evidence of Dr Boffa and highlights the deeply concerning issues
for the Northern Territory in particular - where the percentage of children who
are vulnerable on two or more domains is about double that of the other
jurisdictions. For example, in NSW in 2021, the percentage of children who
were vulnerable on two or more domains was 10.5%, up from 10.3% in 2009;
in Queensland, it was 13.2 % in 2021, down from 15.8 % in 2009. In Western
Australia, it was 10.2% in 2021, down from 12.2% in 2009. In the Northern
Territory, in 2021, a startling 25.7% of kids were vulnerable on two or more
domains, up from 23.5% in 2009.3%

344

345

346

While Congress is the only public service arranging testing, private testing may be arranged,
but at the cost of around $9,000 per client, it is likely to be prohibitively expensive and
will not allow for the testing of all children under 5 years: Inquest evidence of Dr Donna
Ah Chee and Dr John Boffa on 14 October 2022 at 1703.

Discussed by Drs Ah Chee and Boffa: Inquest evidence of Dr Donna Ah Chee and Dr John
Boffa on 14 October 2022 at 1703. Over a decade ago, the Australian Government invested
in the AEDC, in recognition that early childhood development is “foundational for
children’s later health, wellbeing and life chances”. Beginning in 2009 and occurring every
three years, five collections have now taken place.

Australian Early Development Census National Report 2021; Early Development in
Australia: https://www.aedc.gov.au/resources/detail/2021-aedc-national-report
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Since acquired brain injury is a major reason why people become dependent
on substances and get caught in a cycle of criminal offending, experts in the
NT and elsewhere advocate for early testing for acquired brain injury, in order
to provide for early intervention that minimises the harm done to and by that
individual.®’ Once an individual is diagnosed with FASD, the response
required is “slow stream rehab”, described by Dr Ah Chee as involving
“intervention through speech pathology, through occupation therapy, through
neuropsychologists with families and giving advice to parents about
behavioural management and a range of other skills to support these young
people and to the teachers in the schools”. The good news is that the brain can
rewire itself with early intervention, but evidence shows that without it,
children cannot complete school and will struggle to work. It is essential to
screen children early to pick up developmental delay and then formulate an

early childhood intervention plan.

| heard compelling evidence that screening children under 5, using the Ages
& Stage Questionnaire (ASQ) development assessment tool (adjusted for
cultural considerations), can make a real difference to the lives of young
people like Kumanjayi Walker and can help prevent the type of offending
cycle that he became engaged in, which led to the conflict with police. To that
end, | have made recommendation 29, taking into account the submissions of
NT Health that: a) Child Health Nurses are trained to conduct this screening
but that it is neither necessary nor feasible for all remote health staff to be
trained to conduct these screens, and b) NT Health is finalising regular
reporting on a range of Key Performance Indicators (KPIs) for early childhood
assessments including ASQ -3 and ASQ-TRAK2. For a child under the age of
seven years, an ASQ alone will be accepted by the National Disability
Insurance Agency for an early childhood early intervention plan, which can
then be used to obtain services for the child in need.3® If, as the experts have

347

348

Inquest evidence of Dr Donna Ah Chee and Dr John Boffa on 14 October 2022 at 1703.
Inquest evidence of Dr Donna Ah Chee and Dr John Boffa on 14 October 2022 at 1708.
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told me, early assessment and treatment can avoid negative interaction with

police and keep children at school, then the cost effectiveness is obvious.

Again, mindful that I am not conducting a roving commission of inquiry, |
have carefully considered the nexus Dbetween the lack of testing for
Kumanjayi’s acquired brain injury, and the events of 9 November 2019. | am
satisfied that the nexus exists. In the NT, there are hundreds more vulnerable
children and adults like Kumanjayi, who have profound developmental trauma
and, as a consequence, are vulnerable to loss of self control and conflict with
police. Adequate early testing of children, and accompanying action to
address the vulnerabilities and prevent the cycle of offending, is necessary to

minimise the risk of a deadly conflict.

The final topic covered by Drs Ah Chee and Boffa was the devastating impact
of alcohol abuse in the NT, particularly on Aboriginal people and particularly
on vulnerable children and adults like Kumanjayi. Kumanjayi’s parents were
affected by alcohol related illness, meaning he was genetically predisposed to
developing addictions (epigenetic changes), and he was likely born with
FASD.*® His brain injury and his addiction were major reasons why he came
into conflict with law enforcement and could not cope with mainstream
schooling. Further, alcohol is a major cause of early childhood trauma, which

impacted on Kumanjayi in the damaging ways outlined above.

In addition to early testing and treatment plans, Drs Ah Chee and Boffa
advocate for population health measures to reduce alcohol supply. They
highlight measures that have had a positive impact on reducing alcohol related
harm (including a minimum floor price and Police Auxiliary Liquor Inspectors
(PALIs)) and express concern that those measures might be reduced,
particularly if Government does not have accurate data to guide policy
development.®® Congress is one of several organisations in the NT that have
called for the establishment of an alcohol monitoring group that enables

349

350

Inquest evidence of Dr Donna Ah Chee and Dr John Boffa on 14 October 2022 at 1711. See
also the opinion of Kerri-Anne Chilvers that Kumanjayi “probably” had FASD: For example,
statutory declaration of Kerri-Anne Chilvers dated 30 June 2020 [8-11] at [6.11].

Inquest evidence of Dr Donna Ah Chee and Dr John Boffa on 14 October 2022 at 1715.
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government and Aboriginal community leaders to sit together and look at the
relevant data, for example, admissions to hospitals, presentations to the
Emergency Department, child protection data, police data and alcohol-related
crime, so that alcohol policies can be made based on solid evidence of what
reduces crime, injury and death.®! | have made relevant recommendations in

recent inquests and this is an ongoing and urgent issue in the NT.3%

Overcrowded and unsuitable housing

366.

367.

368.

Kumanjayi’s behaviour cannot be properly understood without understanding
the instability of his home environment, including a lack of meaningful

shelter, overcrowding and food insecurity; all problems that are interrelated.

In her posthumous assessment of Kumanjayi, Ms Chilvers referred to the
knock-on effects of the “chaotic environment, in an overcrowded housing
situation” that Kumanjayi found himself in when living in Yuendumu,
including “no consistency, no food security, minimal supervision and
support”. In those circumstances “his capacity for distress tolerance

diminished”.3

Dr Simon Quilty, a physician and expert in heat stress and housing, gave
compelling evidence about the adverse effect of the style of overcrowded and
depressed housing in which Kumanjayi grew up, and the way in which that is

likely to have contributed to his hearing loss, and to his learning and

351

352

353

Inquest evidence of Dr Donna Ah Chee and Dr John Boffa on 14 October 2022 at 1717.

In a series of recent inquests into the deaths of four women from acts of domestic and family
violence, | made a related recommendation that the NT Government should develop and
enforce an evidence-based strategy to reduce alcohol availability, taking into account that
alcohol increases the frequency and severity of DFSV and reducing alcohol availability has
a significant impact on reducing DFSV.

Affidavit of Kerri-Anne Chilvers dated 28 November 2022 [8-11A] at annexure KAC-1
“Trauma Informed Assessment and recommendations” at [6.6]; the closing oral submissions
of the former Department of Territory Housing, Families and Communities on 28 November
2024 at 5920-5921 identify some of the efforts being made to improve access to and quality
of housing in remote communities.
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behavioural problems.®* The impact on children of overcrowded housing and
energy insecurity includes difficulty sleeping and, reduced ability to function

at school.

At the time Kumanjayi was becoming involved in the juvenile justice system
he was often homeless within the community of Yuendumu and walking
around late at night and in the early hours of the morning, making it more
likely he would come into harm or commit property offences. That would have
affected his school attendance and physical and mental well-being and made

it more likely that he came into contact with police.

Given the limitations on the scope of my inquiry, I do not think that this
Inquest lends itself to a specific recommendation on housing, although | have
no doubt that poorly designed and overcrowded housing does contribute to the
failure of some Aboriginal children in community to thrive, and probably
impacted on the poor health and education outcomes for Kumanjayi. |
commend the evidence of Dr Quilty to those engaged in the important role of
planning and supporting housing programs in the Territory.

354

On the link between poor housing design and overcrowding and poor health and education
outcomes, see, in particular, the expert evidence of Dr Simon Quilty, expert statement dated
26 November 2022 [10-12C] and Inquest evidence on 28 November 2022 at 3834-3869.
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CHAPTER THREE ZACHARY ROLFE’S STORY: UNDERSTANDING HIS
DECISIONS ON 9 NOVEMBER 2019

Introduction

371. The life experiences of Mr Rolfe are far removed from those of Kumanjayi
Walker, the young man he killed during the ill-fated arrest on 9 November
2019. That is part of the reason why neither man understood why or how the
other would react that day, when Mr Rolfe, a complete stranger, entered House
511 on the day of Kumanjayi’s grandfather’s funeral, and attempted to detain

Kumanjayi in a close quarters arrest.

372. Before continuing, | acknowledge that Mr Rolfe is a man who has been through
highly and extended stressful periods following the death of Kumanjayi. I
have no doubt that the court proceedings and surrounding events have been
much more than tough on him and his family and, when | assessed his
demeanour in court, | took into account the strain that someone in his
circumstances would be under. Mr Rolfe gave evidence over many days and
provided the Court with some supporting material. I am satisfied that Mr
Rolfe, who was represented by a team of extremely experienced counsel, was
afforded every opportunity to participate in this Inquest and to present his

version of events fully and fairly.

373. | have been careful to consider favourable evidence relevant to Mr Rolfe’s
attitudes and actions and the way in which he was viewed by some of his
supervisors. That includes evidence about his work ethic and community
engagement. | have, for instance, been told of an occasion where he was
praised for demonstrating compassion and empathy towards an Aboriginal
teenager who had attempted to take his own life.*® | make the assumption that

there were other occasions where he demonstrated sensitivity on the job that

355 Email “RE Thank you to the police from the Emergency Department ASH” dated 9 September
2019 [3-173], cited in the closing written submissions of Zachary Rolfe dated 11 November
2024 at [6].



374.

375.

376.

Chapter Three

have not been documented. As noted further below, a number of his policing

colleagues complimented Mr Rolfe for his hard work and professionalism.3®

Further, as discussed in the Introduction and again in Chapter One, it was
important for me to review relevant evidence of the actions and attitudes of
Mr Rolfe in the context of how challenging the job of a police officer in Alice
Springs is. | have taken into account that Mr Rolfe was a police officer with
relatively limited experience and that he and other officers were tasked with
difficult jobs and had a relentless workload that was sometimes monotonous

and confronting.

Nevertheless, | received a substantial body of evidence that plainly reveals
examples of Mr Rolfe’s conduct (including dishonesty) and attitudes that
reflect very poorly on him, and in a way that is relevant to my assessment of

the events of 9 November.

Chapters Three and Four outline, in a general, or thematic, way, my Findings
regarding Mr Rolfe’s short time as a police officer and I make some brief
observations regarding the relevance of those Findings to my investigation of
the events of 9 November 2019.

Why did the Inquest examine Mr Rolfe’s background as an officer in NT Police?

377.

At an early stage of the coronial investigation, and almost two years prior to
the commencement of this Inquest, the then officer in charge (OIC), Det Supt
Scott Pollock, drew attention to evidence of Mr Rolfe’s concerning use of
force history, based on 46 incidents that had been reviewed by tactical expert
Detective Senior Sergeant Andrew Barram.®’ Det SSgt Barram had been an

356

357

On 28 December 2018, Mr Rolfe received an email from Acting Superintendent Mace
thanking him and other IRT members for their hard work and dedication in Borroloola: email
“Thank you” from Acting Superintendent Tanya Mace dated 28 December 2018 [3-171]; on
3 January 2019, Commander Currie recognised the “professionalism and dedication” of IRT
members, one of whom was Mr Rolfe, in locating an escaped prisoner: email “FW Borroloola
Police Station” dated 3 January 2019 [3-172].

Coronial Memorandum of Commander POLLOCK - DRAFT reformat and amendment of
Report dated January 2021 [1-6A] at 43.
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officer of the NT Police since 1997 in the roles of general duties, Operational
Safety Tactics Instructor at the NTPFES College, seven years as Officer in
Charge of the Operational Safety Section (OSS), and detective in the
Professional Standards Command (PSC). He had provided expert opinion
evidence on approximately 25 previous occasions and had given evidence in
the Local and Supreme Courts of the Northern Territory and the NT Civil and

Administrative Tribunal.3®8

Det SSgt Barram identified five incidents during which Mr Rolfe had used
force that was, in his expert opinion, not “reasonable, necessary,

proportionate and appropriate”.3°

On the basis of his review, Det SSgt Barram found that Mr Rolfe “consistently
fails to use effective communication as a tactical option to defuse a situation,
and appears to prefer to go hands-on”, that his arrest style “precludes any
opportunity for uncooperative subjects to modify their behaviour and become
more co-operative”, that Mr Rolfe “interprets any non-compliance or lack of
cooperation as a threat, and he therefore responds with a higher level use of
force than would reasonably be considered necessary in the circumstances”. 360
Perhaps most importantly, he found that Mr Rolfe “has demonstrated a
tendency to rush into situations with a disregard for his and others’ safety” 3!
and that, whether or not the ultimate use of force could be justified, his

“decisions and actions precipitate confrontations where he then uses force”. 3%

The concerns of Det Supt Pollock and his successor as OIC, Commander David
Proctor, extended to Mr Rolfe’s honesty in the context of his use of force.
They referred to evidence from Detective Superintendent Virgina Read, of the

358

359

360

361

362

Statutory declaration of Detective Senior Sergeant Andrew Barram dated 13 March 2020
[10-4] at [3]-[12].

Statutory declaration of Detective Senior Sergeant Andrew Barram dated 26 March 2020
[10-5] at [33].

Statutory declaration of Detective Senior Sergeant Andrew Barram dated 26 March 2020
[10-5] at [50].

Statutory declaration of Detective Senior Sergeant Andrew Barram dated 26 March 2020
[10-5] at [19].

Statutory declaration of Detective Senior Sergeant Andrew Barram dated 26 March 2020
[10-5] at [51].
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NT Police’s Professional Standards Command (PSC), that, prior to November
2019, “Rolfe was repeatedly engaging in concerning behaviour’ that she had
raised ‘with the Alice Springs ‘Command Management Team’ (CMT) on at
least 3 occasions”.®® These behaviours included what Det Supt Read perceived
to be: a pattern of failing to activate, or choosing to de-activate, BWV in a
way that meant that there was no objective record of allegedly excessive uses
of force; and, her suspicions that he had colluded with officers in the context
of serious allegations that he had engaged in misconduct.

The early coronial investigators also raised concerns regarding Mr Rolfe’s
declining mental health in the months prior to 9 November 2019. They noted
a report of Professor Andrew McFarlane AO, psychiatrist, which referred to a
variety of ways in which Mr Rolfe’s “psychological symptoms could have
impacted on his appraisal, interpretation and behavioural response to policing
duties he was required to carry out at Yuendumu”.** Medical notes from 9
and 30 August 2019, which included a score of 27 out of 30 on a K10 measure
of psychological distress, were, in Professor McFarlane’s view, “indicative of
significant symptoms of depression and / or anxiety” and, on 9 October 2019,
Mr Rolfe was commenced on Escitalopram, a medication used to treat major
depressive, and generalised anxiety, disorders.>® Professor McFarlane opined
that Mr Rolfe’s “emerging symptoms are likely to have been a contributing
factor to his increasing use of force when confronted with violence or threats
of violence”.3%® Given the timing of the diagnosis, he considered that it was

“probable that Rolfe continued to have significant ongoing symptoms at the

363

364

365

366

Coronial Memorandum of Detective Superintendent Pollock — DRAFT Nov 2020 [1-2A] at
40.

Coronial Memorandum of Commander David Proctor APM dated 31 August 2021 [1-1A] at
44 citing the Expert report of Professor Alexander McFarlane dated 15 July 2020 [10-11] at
108.

Coronial Memorandum of Commander David Proctor APM dated 31 August 2021 [1-1A] at
44 citing the Expert report of Professor Alexander McFarlane dated 15 July 2020 [10-11] at
15.

Coronial Memorandum of Commander David Proctor APM dated 31 August 2021 [1-1A] at
44 citing the Expert report of Professor Alexander McFarlane dated 15 July 2020 [10-11] at
4.
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time the incident occurred on 9 November 20197.%7 In addition to the
symptoms of the underlying mental illness, Escitalopram was “associated with
an increased risk of committing violent crime in younger adults” and Mr
Rolfe’s commencement on it was “likely to have impacted on his capacity for

behavioural inhibition”. 368

Perhaps of greatest concern to the early coronial investigators was what they
perceived to be a lack of any meaningful intervention by Mr Rolfe’s
supervisors.®®® Allegedly unjustified applications of force were cleared,
uncritically, as “reasonable”. Steps that ought to have been taken to ensure
the integrity of NT Police’s system for internal oversight of police use of
force were not taken. Use of Force Case Note Entries (UoF CNEs), without
which no audit of a use of force generally occurred, were not always filed by
front-line officers. “Custody and IlIness Injury Reports” (CiiRs), which ought
to have prompted a further review by the Divisional Superintendent, were
rarely submitted, despite requirements to do so in the case of an arrest
occasioning injury.®° In Det Supt Pollock’s view, the “oversight to submit
CiiRs was a failure of the workplace supervisors (Sergeant/Senior Sergeants)
who reviewed and finalised the PROMIS Case/s where Rolfe clearly used

questionable if not excessive force”.3"

The coronial investigators identified an arguable nexus between these failures
and Mr Rolfe’s behaviours. Det Supt Pollock considered that, but for the
failures of those tasked with supervising him, it was “more than likely that

Rolfe’s actions and behaviours would have been suitably addressed at an early

367

368

369

370

371

Coronial Memorandum of Commander David Proctor APM dated 31 August 2021 [1-1A] at
44 citing the Expert report of Professor Alexander McFarlane dated 15 July 2020 [10-11] at
4.

Coronial Memorandum of Commander David Proctor APM dated 31 August 2021 [1-1A] at
44 citing the Expert report of Professor Alexander McFarlane dated 15 July 2020 [10-11] at
4.

Coronial Memorandum of Commander David Proctor APM dated 31 August 2021 [1-1A] at
26.

Only the Ryder incident (PROMIS 8391540) had a CiiR submitted, in addition to the Use of
Force report: Coronial Memorandum of Commander POLLOCK - DRAFT reformat and
amendment of Report dated January 2021 [1-6A] at 45.

Coronial Memorandum of Commander POLLOCK - DRAFT reformat and amendment of
Report dated January 2021 [1-6A] at 45.
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stage”.%”? Instead, by “9 November 2019 the policing culture in Alice Springs
had degenerated into a state where unacceptable police behaviour was
allegedly being condoned by supervisors and senior police management”.3"
While Det Supt Pollock considered this to be “evident in the
review...conducted by Senior Sergeant Andrew Barram”,’* it was
corroborated by other evidence, including that of a junior constable who had

served alongside Mr Rolfe, his former partner, Claudia Campagnaro:3”®

“l think he just, um, felt like he could do whatever he wanted
because the Senior Sergeants were always going to cover it up for
him. So, use of force, um, well yeah, | think he just felt like he
could just use unjustified force all the time because it was always
going to be covered up.”

Even at that early stage, the investigative interest in Mr Rolfe’s short career
as a police officer was dictated by, and responsive to, key issues that Det Supt
Pollock and Commander Proctor identified as arising from the events of 9
November 2019. Questions that had begun to emerge included: Did Mr Rolfe
deliberately disregard a 5:00am arrest plan developed by two more senior
officers, Supt Jody Nobbs and Sgt Julie Frost, and instead lead the IRT on an
evening arrest attempt? Did Mr Rolfe enter House 511 in a way that re-created
the very circumstances that led to the nearly fatal arrest attempt on 6
November 2019? How did Mr Rolfe engage with Kumanjayi within House 5117
What might have affected his threat perception? Was any or all of this conduct
by Mr Rolfe a product of a tendency to rush in? An over-preparedness to use
force? A lack of regard for the consequences of his actions? A disrespect, or
even contempt, for more senior officers? A sense of impunity when using
force? If these views were held, how were they fostered and why were they
not addressed? Was any disorganised, or undisciplined, behaviour the result

of a culture of ill-discipline within the ASPS? Is Mr Rolfe a credible historian

372

373

374

375

Coronial Memorandum of Commander POLLOCK - DRAFT reformat and amendment of
Report dated January 2021 [1-6A] at 45.

Coronial Memorandum of Commander POLLOCK - DRAFT reformat and amendment of
Report dated January 2021 [1-6A] at 43.

Coronial Memorandum of Commander POLLOCK - DRAFT reformat and amendment of
Report dated January 2021 [1-6A] at 43.

Recorded statutory declaration of Claudia Campagnaro [3-152] at 32
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on the subject of his use of force? Why was it that, in the immediate aftermath
of Kumanjayi’s death, Mr Rolfe and other officers at the Yuendumu Police
Station were so concerned not to be recorded speaking to each other on
BWV 2?37

385. As matters transpired, the evidence from which these issues arose, and on
which these provisional views were based, represented only a fraction of the
evidence that would ultimately become available to the Inquest. Although it
was not all one way, in most respects the additional evidence strengthened the
inference that Mr Rolfe held and expressed concerning attitudes towards the
use of force, and the Aboriginal population he was policing, and that these
attitudes manifested in his conduct on 9 November 2019 in ways that increased
the likelihood of a fatal confrontation with Kumanjayi. It strengthened the
inference that he was willing to lie, or engage in other dishonest conduct, to
avoid adverse consequences that might otherwise have resulted from his
conduct. It strengthened the inference that these attitudes and other
problematic behaviours were fostered by a culture within the ASPS that
prioritised “results” and “efficiency”, and failed adequately to investigate,
and respond to, allegations of misconduct and inappropriate conduct by Mr
Rolfe.

386. The provisional views of Det Supt Pollock and Cmdr Proctor might not
ultimately have been proven to be correct. But whether correct or not, the
point is that the potential significance of the evidence of Mr Rolfe’s short
time in the NT Police and the events of 9 November 2019 has always been
clear, and direct. Against the background of the thorough coronial
investigation and the concerns it raised, the purpose of investigating Mr
Rolfe’s conduct during his short time in the NT Police was to understand what

Mr Rolfe did on 9 November 2019, how it contributed to Kumanjayi’s death,

3% Coronial Memorandum of Commander POLLOCK — DRAFT dated November 2020 [1-2A] at
59-60. See, for example, the statements, “camera has got to be off ... fucking hell!” and “we
can't discuss anything right now.....cameras are working”.
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and why he might have done it. The purpose was to prevent another death in

circumstances similar to Kumanjayi’s.

A note on Mr Rolfe’s submissions

387.

388.

389.

In most respects, Mr Rolfe’s closing submissions to the Inquest were limited
to general issues (such as the standard of proof), or threshold issues he
contended prohibited me from making any of the findings sought by Counsel
Assisting and other parties. Unlike Counsel Assisting and most of the
interested parties, Mr Rolfe chose not to make comprehensive submissions in
the alternative regarding the facts I should or should not find if I did not

accept his submissions on those threshold issues.3”’

This appears to have been a forensic decision. Mr Rolfe was aware of the
incidents about which adverse findings were sought by Counsel Assisting (and
others) and was aware that | proposed to deal with all issues, whether
threshold or substantive, once, in my published Findings. He must also have
been aware of at least the real possibility that | would not determine the
threshold issues in his favour, given that | had already heard, and dismissed,

lengthy submissions on these issues at an earlier stage of the proceedings.

In those somewhat unusual circumstances, it is important that | make clear, |
have not treated Mr Rolfe’s choice not to make more detailed submissions
about the facts as an admission. This choice does not permit me more readily
to draw an inference adverse to him, or in any other way relieve me of the
task of carefully weighing the evidence (including his own) regarding the
allegations of misconduct by him. It was entirely for Mr Rolfe, on the advice
of his highly experienced counsel team, to choose not to make submissions on

many of the substantive issues.

377

| have had regard to the written and oral submissions made on his behalf, along with follow up
emails sent by his legal representative, Mr Officer, after the submissions process had closed.
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Because Mr Rolfe’s submissions related primarily to general, or threshold,

issues, it is appropriate that | deal with them at the outset:

(a) Insofar as Mr Rolfe’s submissions concern the use of supposedly
“unlawfully” obtained telephone data, | dismissed this submission in
Ruling No 2 at [19]-[33]. Mr Rolfe did not identify any relevant change

of circumstance that would warrant me revisiting that ruling.

(b) Insofar as Mr Rolfe submitted that the *sanctity’ or ‘incontrovertibility’
of the jury verdict prevents any adverse findings regarding his use of
force (whether on 9 November 2019 or otherwise), | dismissed this
submission in Ruling No 2 at [39]-[41]. Again, Mr Rolfe did not identify
any relevant change of circumstance that would warrant me revisiting

that ruling.

(c) Insofar as Mr Rolfe submitted that I lacked power to make any findings,
comments or recommendations regarding any alleged prior misconduct,
or dishonesty, | dismissed this submission (in substance) in Ruling No
2 at [34]-[37]. When raised by Mr Rolfe for a second time, | again
considered and dismissed the submission, in greater detail, in Ruling No
3. Mr Rolfe’s submissions do not explain why matters | identified at
that time as potentially relevant to the cause and circumstances of
Kumanjayi Walker’s death have, in the intervening period, ceased to be
relevant. Nevertheless, for the reasons set out in Chapter One, | have,
for the third time, considered and rejected Mr Rolfe’s submissions on

“scope”.

(d) As discussed in the Introduction, | accept Mr Rolfe’s submissions
regarding the applicable standard of proof when making findings of
misconduct or dishonesty.38 That standard is the civil standard of proof
having regard to the principles in Briginshaw v Briginshaw.3® | have
reminded myself that findings of dishonesty or other misconduct are

378

379

Closing written submissions of Zachary Rolfe dated 11 November 2024 at [43]-[51].
(1938) 60 CLR 336.
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serious and may have serious reputational and other consequences. |
must exercise caution when considering whether to make an adverse
finding against an individual or an entity and the evidence required to
prove facts supporting any finding ought to be commensurate with the
gravity of those facts.®® Such persuasion is not reached on the basis of
“inexact proofs, indefinite testimony, or indirect inferences.”38
Nevertheless, there remains a “critical...difference between the
criminal standard of proof and the civil standard of proof”, and “[n]o
matter how grave the fact which is to be found in a civil case, the mind

has only to be reasonably satisfied”.3?

(e)  As discussed in the Introduction, | also accept Mr Rolfe’s submissions
regarding “the potentially distorting prism of hindsight.”3% Because an
inquest (like most court proceedings), is retrospective, “it can be easy
or seductive to conclude that what did occur was always going to occur
and, from that conclusion, to view the actions or inactions of those
involved more critically”.%®* Particularly when making findings of

misconduct or dishonesty, | have remained cognisant of this potential.

(f)  As | have said elsewhere in these Findings, insofar as Mr Rolfe suggests
that the Inquest “explored the issue of racism at large”, | reject that
suggestion. To the extent that the Inquest investigated this issue, it was
for the purpose of determining whether Mr Rolfe had any attitudes

towards Aboriginal people that rendered more likely his fatal

380

381

382

383

384

See closing written submissions of the Northern Territory Police Force dated 19 November
2024 at [38]; citing Inquest into the Death of Matthew Si, Thalia Hakin, Yosuke Kanno, Jess
Mudie, Zachary Bryant and Bhavita Patel, Coroners Court of Victoria, 19 November 2020
at [1.38-1.39].

See, for example, eg Re Day (2017) 91 ALJR 262 per Gordon J at [15]-[18], helpfully
extracted in the closing written submissions of Zachary Rolfe dated 11 November 2024 at
[45].

Refjek v McElory (1965) 112 CLR 517 per the Court at [11].

See Inquest into the deaths of Matthew Si, Thalia Harkin, Yosuke Janno, Jess Mudie,
Zachery Bryant Bhavita Patel, 19 November 2020 at [1.42].

See Inquest into the deaths of Matthew Si, Thalia Harkin, Yosuke Janno, Jess Mudie,
Zachery Bryant Bhavita Patel, 19 November 2020 at [1.42].
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interaction with Kumanjayi Walker and, if he did, how to prevent those

attitudes developing in other officers.

Insofar as Mr Rolfe made submissions regarding the use of “tendency”
evidence, | do not find them persuasive. Those submissions relied on
the decision of Burns J at his trial. This was problematic for a number
of reasons. First, Burns J was applying the laws of evidence, which do
not apply in this Inquest. Second, Burns J’s ruling was based on only a
fraction of the evidence available to this Inquest. Third, the issues to
which the alleged tendency evidence went in the criminal trial (Mr
Rolfe’s decision making during the critical interaction with Kumanjayi)
were far narrower than the issues that arose in this Inquest. Fourth, and
finally, Burns J did conclude that even the limited tendency evidence
proposed to be adduced by the Crown “met the basal requirement of

relevance”.3®

| reject the suggestion that | permitted examination of “all of Mr Rolfe’s
prior use of force incidents”.%® The Inquest examined roughly a quarter
of Mr Rolfe’s reported use of force incidents, and the overwhelming
majority of these occurred in the last 18 months of his short career as a

police officer.

As discussed elsewhere in these Findings, | accept Mr Rolfe’s
submission that s 34(3) of the Coroners Act prohibits a Coroner from
making a finding or comment that a person may be guilty of an offence.
As Mr Rolfe recognised, however, it is entirely permissible for a
Coroner to make findings of fact about issues that may be relevant,
perhaps even substantially so, to the question of whether an offence has
been committed, “without addressing and/or analysing the legal effect
of those facts”.%®’ | have applied the tests Mr Rolfe identified. At no
point have | asked, or attempted to answer, the question of whether Mr

385

386

The Queen v Rolfe (No 7) [2022] NTSC 1 at [108].
Closing written submissions of Zachary Rolfe dated 11 November 2024 at [3.1].
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Rolfe has committed an offence. Where making certain findings—such
as a finding that Mr Rolfe engaged in force that was avoidable or
unnecessary in an objective sense—I have, out of an abundance of
caution, refrained from making findings about other matters relevant to

Mr Rolfe’s state of mind, or purpose, when applying this force.

Mr Rolfe’s background and military career

391.

392.

393.

Mr Rolfe was born into and raised by a loving, stable family in Canberra, a
city and childhood far removed from the experiences of Kumanjayi. He
completed high school without studying Aboriginal history or issues, and he
did not have a large amount of contact with the sole Aboriginal student he
knew attended the school.3®

In October 2010, Mr Rolfe joined the Australian Army as a soldier in the
infantry, and from an early stage expressed an interest in joining the Special
Air Service Regiment (known as the SASR or SAS)%° a special forces unit of
the Australian Army that is a direct command unit of the Special Operations
Command (SOC).

It is not in dispute that while in the State of Queensland on 4 September 2011,
Mr Rolfe was charged with the offence of public nuisance and violent
behaviour arising out of a fight involving a number off duty Australian
Defence Force (ADF) soldiers and members of the public. Police intervened
and Mr Rolfe was deemed to have been participating in the fight. He was
charged and sent an infringement notice for $300, which he paid.?® The
circumstances of the fight as described by Mr Rolfe at the Inquest were that a

388

389

390

Inquest evidence of Zachary Rolfe on 29 February 2024 at 5447.
Inquest evidence of Zachary Rolfe on 26 February 2024 at 5094.

Zachary Rolfe Queensland Police Record and offence details, contained within the
Queensland Police Service recruitment file for Zachary Rolfe’s Expression of Interest for
Queensland Police dated 1 February 2016 [3-56]. In December 2011, Mr Rolfe was also
spoken to by Queensland Police about a different matter involving the assault on another
ADF member, and he did not disclose that in his application or interview with NT Police,
but I have not regarded that as a matter of significance.
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fellow soldier was being assaulted and had lost consciousness, and Mr Rolfe
intervened in the fight to come to his aid. Mr Rolfe told this Court that he
paid the fine on the infringement notice he was sent, because it was easier to
do that than to contest the notice.® There is nothing to contradict the version
now given by Mr Rolfe, but regardless of the circumstances, there is no doubt
that he was issued with the infringement notice and did not contest the charge.
| pause to note that it is not Mr Rolfe’s conduct on this occasion that is
relevant to this Inquest, but the honesty of the statements he made about it

during his applications to become a police officer.

When Mr Rolfe was around 20 years of age, approximately 18 months after he
joined the army, he was on an Army rugby tour when he committed an offence
of theft that might be described as “skylarking”, but that nevertheless involved
dishonesty and ill-discipline. The circumstances as outlined by Mr Rolfe3%
(and again, there is no evidence to either contradict or validate him) were that
he and other officers, some more senior, were drunk one night when someone
made a “bet or dare” as to who could find cigarettes. A number of soldiers
went through an open dormitory and stole tobacco from someone’s room,
which Mr Rolfe disclosed to a superior officer the next morning when he was
about to return the tobacco. After Mr Rolfe’s conduct was reported to the
Military Police, he pleaded guilty to a charge of theft and was placed on a
good behaviour bond for a period of two years.®* | again pause to note that it
is not Mr Rolfe’s conduct on this occasion that is relevant to this Inquest, but
the honesty of the statements he made about it during his applications to

become a police officer.

Over a six month period between July 2014 and January 2015, Mr Rolfe served
with the Australian Army in Afghanistan, providing force protection to

elements who were mentoring the Afghan National Army.3* He did not see

391

392

393

394

Inquest evidence of Zachary Rolfe on 26 February 2024 at 5103, 5116.
Inquest evidence of Zachary Rolfe on 26 February 2024 at 5095.
Inquest evidence of Zachary Rolfe on, 26 February 2024 at 5095.

Inquest evidence of Zachary Rolfe on 16 November 2022 at 3261 and on 26 February 2024
at 5096.
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active combat and there is no evidence that he suffered any physical or
psychiatric injury as a result of his service.®® In August 2014, Mr Rolfe
applied to join the SAS but his application was not supported by his superiors
because he was still within the two-year good behaviour period imposed for
the theft.3%

In May 2015, Mr Rolfe left his position as a permanent member of the ADF
and transitioned to the active reserve, believing that the opportunity to join
the SAS would still be there for him at a later date.3®” He gave evidence that
he left the ADF for various reasons; to “move on” or pursue a new career and

lifestyle change.3%

Between 2 October and 23 November 2015, Mr Rolfe completed advanced
tactical training courses in the United States run by “Trojan Securities
International”, a private company providing training in, amongst other things,
tactical advanced firearms. Mr Rolfe explained in evidence that he wanted to
learn new skills and he believed that those skills would assist him generally

and in any future policing role.3%®

From May 2015 until he was accepted into NT Police, Mr Rolfe worked as a

law clerk for a firm of solicitors in Canberra.

395

396

397

398

399

Zachary Rolfe ADF Service History [3-64B].

Inquest evidence of Zachary Rolfe on 26 February 2024 at 5097; see also Department of
Defence Application for Special Forces dated 28 August 2014 [3-64E].

Inquest evidence of Zachary Rolfe on 16 November 2022 at 5098.

See Zachary Rolfe NT Police application dated 2 February 2016 [3-4]; Inquest evidence of
Zachary Rolfe on 16 November 2022 at 3262 and on 26 February 2024 at 5098.

Inquest evidence of Zachary Rolfe on 26 February 2024 at 5098-5099; Trial evidence of
Zachary Rolfe on 4 March 2022 [7-115A] at 1122.
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Dishonesty, and other issues, arising from Mr Rolfe’s application to join the

Northern Territory Police Force

399.

Mr Rolfe applied to join four Australian police forces in late 2015 and early
2016, and was ultimately accepted into NT Police. As | noted in Ruling No 3,

three broad issues emerged from Mr Rolfe’s applications:

(a) the first was evidence of dishonesty by Mr Rolfe during the application

process;

(b) the second was evidence of the results of psychometric testing Mr Rolfe

participated in during the application process; and

(c) the third was evidence regarding the decision by NT Police not to seek
Mr Rolfe’s ADF file.

Application 1 — The Victorian Police

400.

401.

It appears that the first Australian police force that Mr Rolfe applied to join
was Victoria Police (VicPol). Unsurprisingly, every jurisdiction requires
applicants to complete a form providing basic information, including
disclosure of prior criminal charges. In his application to VicPol, Mr Rolfe
failed to disclose that he had received an infringement notice in Queensland
in 2011.%° In evidence, Mr Rolfe said that at the time he completed the
application he had completely forgotten about the Queensland infringement,
and that it was not particularly memorable for him, having regard to other
experiences he had had in his life.** For reasons outlined below, I do not find

that explanation to be credible.

In completing the form applicants were required to give a truthful answer to

the question whether they had ever used illegal drugs. Mr Rolfe falsely

400

401

VicPol Recruitment correspondence [3-51]; Inquest evidence of Zachary Rolfe on 26
February 2024 at 5101.

Inquest evidence of Zachary Rolfe on 26 February 2024 at 5102-5103, 5110.
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answered “no” to that question,*® when the truth was that he had previously
consumed cannabis and MDMA.%%® At Inquest, Mr Rolfe agreed that he lied
about his prior drug use and said that he did so to give himself the “best
chances” of getting into the police force.*%

On 16 January 2016, Mr Rolfe passed the VicPol entrance exam.*%®

Application 2 — The Queensland Police

403.

404.

On 1 February 2016, Mr Rolfe applied to the Queensland Police Force.*%® Once
again, he did not disclose the fact of the 2011 Queensland infringement and
in evidence he claimed that the failure to disclose was a mistake and he had

simply forgotten about it. 4’

On 7 March 2016, Queensland Police notified Mr Rolfe that his application
had been vetted, and he had failed the integrity check due to his non-disclosure
of a prior offence. As a result, he was excluded from applying to the

Queensland Police Service for a period of ten years. 4%

Application 3 — The Western Australia Police Force

405.

On 2 February 2016, Mr Rolfe applied to join the Western Australia Police
Force. In that application (completed just over one month before he was
notified by Queensland police of the ten year ban) he once again failed to

disclose his Queensland infringement, or his conviction for theft while in the

402

403

404

405

406

407

408

VicPol Recruitment correspondence [3-51].

Inquest evidence of Zachary Rolfe on 26 February 2024 at 5108-5109.
Inquest evidence of Zachary Rolfe on 26 February 2024 at 5108.
VicPol Recruitment correspondence [3-51].

Queensland Police Service recruitment file for Zachary Rolfe’s Expression of Interest for
Queensland Police dated 1 February 2016 [3-56].

Inquest evidence of Zachary Rolfe on 26 February 2024 at 5103, 5117-5118.

Queensland Police Service recruitment file for Zachary Rolfe’s Expression of Interest for
Queensland Police dated 1 February 2016 [3-56].
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ADF.*® He answered “no” to a question about whether he had ever been
investigated by any police force, law enforcement, defence force, government
department or state or federal agency. That answer was clearly incorrect.*®
Mr Rolfe withdrew his Western Australian application after being accepted

into the Northern Territory Police Force.*!

Application 4 — The Northern Territory Police Force

406. On 2 February 2016, the same date he applied to the Police Force in Western
Australia, Mr Rolfe applied to join NT Police. He had no specific interest in
the Northern Territory or NT Police and in fact it was his least favoured

option. 42
407. In his written application there were four dishonest answers relating to: 43
(a) the Queensland infringement for public nuisance in 2011;
(b)  his military conviction for theft;
(c) the fact that he had applied to other police forces; and
(d)  his history of illicit drug use.

408. Mr Rolfe accepted that his answers to these four questions were incorrect, but
described three out of four as “errors”, admitting only one deliberately false

answer concerning his drug use.*

409. In the written application, Mr Rolfe was asked: “Have you ever been the

subject of any complaints, internal investigations or ever had any disciplinary

409 Western Australia Police Recruitment File for Zachary Rolfe’s Application for Employment
as a Police Officer dated 2 February 2016 [3-59].

40 Inquest evidence of Zachary Rolfe on 29 February 2024 at 5448,

41 Inquest evidence of Zachary Rolfe on 29 February 2024 at 5448,

42 Inquest evidence of Zachary Rolfe on 26 February 2024 at 5089.

43 Zachary Rolfe NT Police application dated 2 February 2016 [3-4].

44 Inquest evidence of Zachary Rolfe on 26 February 2022 at 5120 and 5122.
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action imposed on you?”. Mr Rolfe marked his application form “No”.*® That
statement was false, because as outlined above, while a soldier in the
Australian Defence Force in 2012, Mr Rolfe had been the subject of an internal
military investigation for the charge of theft, and he had pleaded guilty at a

military trial and been the subject of disciplinary action as a result.

In his written application, Mr Rolfe initially marked both the “Yes” and “No”
boxes when answering the question: “Have you previously applied to join any
other police service?”. He then crossed out the “Yes” box, leaving the answer
as “No”.*% That statement was false because he had in fact applied to join the
Victoria Police Service on 30 December 2015 and the Queensland Police Force

on 1 February 2016 (that is, the day before his application to join NT Police).

In his written application to NT Police, Mr Rolfe did not disclose the fine he
had received in Queensland for “Public nuisance — violent behaviour”. But he
did disclose this matter during his oral interview, nine days after he received
his integrity ban from Queensland Police for this same non-disclosure. In the
interview he gave a narrative that painted him as a brave young man who had
rushed in to assist his comrade, which he says elicited a response from a

member of the interview panel to the effect of “You’ll fit in here”.4Y

He falsely answered “no” to a question about whether he had ever used illicit
drugs. In evidence at the Inquest, Mr Rolfe accepted that his answer in relation
to drug use was deliberately false and said that he had given it because he
thought the truth might adversely affect his chances to be accepted into a
police force.*® With respect to the remaining “errors” he claimed that each of

them was an innocent mistake rather than a deliberate lie.

I do not accept the various explanations given by Mr Rolfe for having failed

to complete the forms accurately and truthfully, with respect to his

415

416

417

418

NT Police recruitment file for Zachary Rolfe [3-50A] at 6.
NT Police recruitment file for Zachary Rolfe [3-50A] at 6.
Inquest evidence of Zachary Rolfe on 26 February 2024 at 5126.

Inquest evidence of Zachary Rolfe on 26 February 2024 at 5119-5123 and on 29 February
2024 at 5547.
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Queensland criminal infringement, the ADF offence and his recent
applications to other police forces. Mr Rolfe claimed that personal
administration was not his strong suit and he had not read the form
carefully.*® Yet he also described himself as someone of above-average
intelligence who was attentive to detail.*° Further, in his work in the law firm
over 18 months, he would have gained an understanding of the importance of
attention to detail in legal documents,*? and the significance of completing
forms carefully and honestly. I am comfortably satisfied that he lied in his
application forms and | do not accept the evidence he gave at Inquest when he

denied those lies and attempted to justify the errors.

To be clear, it is not his original offending conduct that is of concern (the
Queensland infringement, army offence or illicit drug use), but his willingness
to lie about it in important documents when applying for jobs as a police
officer, a job where integrity is paramount. Furthermore, he was unwilling to
admit to those lies many years later, when he gave evidence under oath at the

Inquest into Kumanjayi’s death.

Mr Rolfe is recruited to NT Police

415.

On 28 February 2016, Mr Rolfe completed the psychological testing required
as part of his NT Police application.*? In evidence before the Inquest, Mr
Rolfe said that he answered that test honestly.*?® The results indicated several
features of concern, each of which was dismissed by Mr Rolfe at Inquest. The

concerning results were: 4%

419

420

421

422

423

424

S
S

ee Inquest evidence of Zachary Rolfe on 29 February 2024 at 4457.
ee Inquest evidence of Zachary Rolfe on 26 February 2024 at 5089 and 5099.

See Inquest evidence of Zachary Rolfe on 26 February 2024 at 5119.

Australian Institute of Forensic Psychology (AIFP) Psychological Profiling Report [3-6].
Inquest evidence of Zachary Rolfe on 26 February 2024 at 5123.

Australian Institute of Forensic Psychology (AIFP) Psychological Profiling Report [3-6] at

7.

In evidence, Mr Rolfe did not agree that he was less likely than others to accept

responsibility for a mistake, brush off the significance of the error, minimise his role or

b

lame other people: Inquest evidence of Zachary Rolfe on 26 February 2024 at 5124.
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“After making a mistake, Zachary is less likely than many others to
accept responsibility. He may brush off the significance of the error,

seek to minimise his own role, or to blame others”; %%

“The “Aggression’ score is above average. Whether Zachary will act
with firm assertiveness or frank aggression cannot be determined from

this scale alone”:%% and,

Friction between Mr Rolfe and his father was a pattern that “has
frequently found to be associated with later resentment of authority
figures in highly structured organisations in which employees are
expected to comply with strict procedures. In the present case, other

data confirm this could be a problem”.4¥’

In accordance with the position outlined by Counsel Assisting, | do not rely

on the report to prove those asserted facts, in circumstances where the authors

of the report were not called to give evidence. Instead, the relevance of the

report to these Findings is that NT Police was on notice that Mr Rolfe had

been flagged as a recruit who was, on the face of its own psychometric testing:

(a)
(b)
(c)
(d)

less likely to accept responsibility for his mistakes;
more likely to seek to minimise his own role or to blame others;
above average in his aggression score; and,

more likely to resent persons in authority and struggle to comply with

the strict procedures of a hierarchical institution like the NT Police.

As set out in Chapter Four, from late 2018, NT Police became aware of an

increasing number of complaints about Mr Rolfe’s use of force and apparent

425

426

427

Australian Institute of Forensic Psychology (AIFP) Psychological Profiling Report [3-6] at

Australian Institute of Forensic Psychology (AIFP) Psychological Profiling Report [3-6] at
10.

Australian Institute of Forensic Psychology (AIFP) Psychological Profiling Report [3-6] at
15.
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dishonesty. What | foreshadowed as a possibility in Ruling No 3 proved to be
correct, in that the evidence at Inquest demonstrated that “what the Police
Force learned about Rolfe during his recruitment called for a greater degree
of ongoing supervision and/or assessment to ensure Rolfe’s suitability as a
police officer and, in particular, his suitability for deployment with a tactical

team such as the IRT”.4%8

At the time of Mr Rolfe’s tenure in NT Police, this aspect of the recruitment
process was inappropriately siloed from the ongoing supervision and
assessment of recruits once they commenced as junior constables. As Deputy
Commissioner Smalpage said in evidence “while initial assessment processes

must be rigorous, they need to be supplemented by ongoing assessments”. 4

The recruitment process, and in particular the psychometric testing, may
identify areas of potential concern that can and should inform both ongoing
assessments and the type of intervention or supports that a particular officer

requires.

In this case, the recommendation of Mr Rolfe’s psychometric testing during
recruitment was that he should be subject to a “further evaluation with
comprehensive report & structured interview”.*° This did not occur. The
warnings set out in the psychometric testing report now appear prophetic,
since they raise similar concerns to the ones | have about his conduct in
Yuendumu on 9 November 2019, at least leading up to the first shot inside
House 511. Had NT Police returned to and reflected on the psychometric test
results, it might have informed the action they could have taken when, from
mid-2019, Mr Rolfe was identified as the subject of a number of strikingly
similar complaints that were yet to be fully investigated by the time he was

deployed to Yuendumu.

428

429

430

Inquest into the death of Kumanjayi Walker (Ruling No 3) [2022] NTLC 019 at [47]. | accept
Counsel Assisting’s analysis as to the relevance of this evidence: Closing written
submissions of Counsel Assisting dated 22 October 2024 at [241]-[242].

Affidavit of Deputy Commissioner Murray Smalpage dated 12 July 2022 [7-120A] at [214].
Australian Institute of Forensic Psychology (AIFP) Psychological Profiling Report [3-6] at
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On 16 March 2016, Mr Rolfe attended an interview panel comprised of
Superintendent Sachin Sharma, Sergeant Kevin Agnew and psychologist
Bruce Van Haeften.®®® Mr Van Haeften was not present to make any
independent psychological assessment of Mr Rolfe and he had a role that was

equal to the other interviewers.

Shortly before the interview commenced, Mr Rolfe completed a personal
history form on which he disclosed that he had an application pending with
the Queensland Police Force.*? He did not, however, disclose that he had
omitted to tell Queensland Police about his military conviction for theft, or
that more than a week earlier he had been notified that his application to
Queensland Police had, as a result of this omission, been refused and he was
excluded from reapplying for ten years. When his interviewers asked him
questions about the circumstances of the Queensland infringement, he gave
the favourable account he outlined at Inquest about having acted in defence
of his ADF comrade, and that assuaged any concerns the interviewers may
otherwise have had about the incident.*®* | make no finding as to whether Mr
Rolfe’s account was accurate, but note that it was not tested by the
interviewers.** Further, Mr Rolfe was not asked the most significant question,
which was why he had failed to disclose the incident in the first place. NT

Police concede that this was an oversight.*®

At the time of the interview, the panel was not aware that Rolfe’s “pending”

application with the Queensland Police Service had already been determined

431

432

433

434

435

Statutory declaration of Senior Constable Kevin Agnew dated 23 January 2020 [7-1] at
annexure A (Interview notes).

Statutory declaration of Senior Constable Kevin Agnew dated 23 January 2020 [7-1] at
annexure A (Interview notes); Inquest evidence of Bruce Van Haeften on 3 November 2022
at 3150-3151.

Inquest evidence of Bruce Van Haeften on 3 November 2022 at 3159-3160.

In fact, Rolfe gave evidence at Inquest that one of the panel members responded by saying
“You’ll fit in here”: Inquest evidence of Zachary Rolfe on 26 February 2024 at 5126.

Affidavit of Deputy Commissioner Murray Smalpage dated 12 July 2022 [7-120A] at [197];
Closing written submissions of the Northern Territory Police Force dated 19 November 2024
at [203].
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and rejected and that he had been excluded from applying to the Queensland

Police Service for ten years on the basis of integrity concerns.*%®

At Inquest, Mr Rolfe said that he disclosed the Queensland infringement to
the interview panel because he had been reminded of it by the email he
received from Queensland Police on 7 March 2016. He said that he did not
disclose his military disciplinary matter because it did not come up and he
had not realised that he had made the error in his application.**" | do not accept
Mr Rolfe’s explanation for his selective disclosure. | am satisfied that he was
strategic in what he revealed to or secreted from the interview panel, and he
disclosed the Queensland infringement only because he was worried that NT
Police would do their due diligence and discover the Queensland record, as
Queensland Police had done. In other words, Mr Rolfe disclosed the bare
minimum he thought necessary to avoid being penalised for his earlier

dishonesty.

At the time of Mr Rolfe’s interview, NT Police relied on a candidate’s self-
report and did not request their integrity history from the ADF because

438 It is not

responses to such requests were not always forthcoming or timely.
clear who was responsible for such a deficiency, but it appears that this lax

practice evolved over an unknown period of time. 4%

Based on the information available at interview, and in the absence of any
evidence that he had lied in his application or misled the panel, Mr Rolfe was
regarded as an excellent candidate for NT Police.*® The lies he had told the
panel were not identified because no one on the recruitment team took the
steps they ought to have taken as part of basic due diligence to check a

candidate’s application. That should have involved checking his criminal

436

437

438

439

440

Inquest evidence of Bruce Van Haeften on 3 November 2022 at 3151.

Inquest evidence of Zachary Rolfe on 26 February 2024 at 5120 and 5123.

See Affidavit of Deputy Commissioner Murray Smalpage dated 12 July 2022 [7-120A] at
[198]-[201].

See Affidavit of Deputy Commissioner Murray Smalpage dated 12 July 2022 [7-120A] at
[199].

Inquest evidence of Bruce Van Haeften on 3 November 2022 at 3163.
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record in different Australian jurisdictions and seeking his personnel files
from the ADF.*!

427. The Chair of the panel that assessed Mr Rolfe’s application, Senior Constable
Kevin Agnew, acknowledged that the failure to disclose the ADF disciplinary
matter in the application and the interview was a “hugely” significant
omission.*? Had SC Agnew discovered the omission, he “would never have
recommended [Rolfe] and he would’ve gone to the NT Police Integrity
Committee to be further assessed”.*3 He explained that in light of each of the
stages at which Mr Rolfe was given an opportunity (and failed) to disclose
this part of his history, NT Police would likely have interpreted the omission
as being deliberate, and rarely, if ever, would the force recruit someone who
had deliberately failed to provide information of such significance in an

application. 4

428. Deputy Commissioner Smalpage concurred in his evidence, stating:*®

“Had the information regarding Constable Rolfe's ADF history
been received during the recruitment processes, his application
would have been put to the NTPF Challenge Panel for assessment
as to his suitability for employment. Constable Rolfe would have
been required to satisfy the panel that in spite of his proven
misconduct in the ADF, he was a suitable applicant for the NTPF.

Due to the lack of accurate information provided to the NTPF
Recruitment Section by Constable Rolfe, the decision to offer him
employment was not fully informed. His conviction for a
dishonesty offence in particular was significant. Knowledge as to
that matter, and further inquiries which would have been made as
a consequence, could have adversely influenced the decision to
offer him employment.”

429. NT Police acknowledge the flaws in their recruitment process at the relevant

time and have implemented significant improvements in their systems and due

41 Inquest evidence of Senior Constable Kevin Agnew on 4 November 2022 at 3239-3241.

42 Inquest evidence of Senior Constable Kevin Agnew on 4 November 2022 at 3239.

43 Inquest evidence of Senior Constable Kevin Agnew on 4 November 2022 at 3240.

44 Inquest evidence of Senior Constable Kevin Agnew on 4 November 2022 at 3240.

4“5 Affidavit of Deputy Commissioner Murray Smalpage dated 12 July 2022 [7-120A] at [202]-
[203].
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diligence, which they have explained in detail in written and oral evidence.
These changes are summarised in Chapter Twelve. | accept that NT Police has
taken action to remedy the weaknesses that Mr Rolfe’s recruitment process
revealed and | am pleased they have done so. In those circumstances, there is

no need for me to make recommendations about that issue.

Mr Rolfe commences training

430.

On 22 April 2016, Mr Rolfe was offered employment by NT Police and on 30
May 2016, he commenced a six-month training period at the College in

Darwin, joining his colleagues to form Squad 129.%¢

Training on cultural engagement

431.

432.

Mr Rolfe had very little engagement with Aboriginal people before he
commenced work with NT Police,*” and he seemed to have developed no
particular interest in the issues or history relating to Aboriginal Australians.*8
That is not a criticism, but it underscores the importance of meaningful
training for recruits on topics that affect Aboriginal people across the
Northern Territory, as well as training that is specific to the communities the

recruits will be policing.

Relevantly, that should include the relatively recent history of European

colonisation of each community, the resilience and significance of Aboriginal

446

447

448

Affidavit of Deputy Commissioner Murray Smalpage dated 12 July 2022 [7-120A] at [229].

Mr Rolfe’s evidence about his engagement with Aboriginal people prior to joining the NT
Police was that he “had a couple of kids in our school but not much...And obviously in the
Army there’s a lot, that — | worked with a lot of the lads | worked with.”: Inquest evidence
of Zachary Rolfe on 26 February 2024 at 5090 and he “had a number of Indigenous mates”
in the Army: Inquest evidence of Zachary Rolfe on 26 February 2024 at 5132.

| formed this impression upon seeing and hearing him give evidence in the Inquest when he
was asked about the cultural awareness or cultural competency training he received when
he was a recruit. His answers lacked any real detail and indicated to me that he could not
recall much about that training: see Inquest evidence of Zachary Rolfe on 16 November
2022 at 3262-3266.
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culture, advice on how to engage with communities respectfully, the value of
community engagement and relationships, and the impact of intergenerational

and developmental trauma on current generations.

According to NT Police records, Mr Rolfe’s Squad 129 received one week of
cultural awareness training which “included a series of lectures around issues
faced by police in remote communities and a basic introduction to Aboriginal
culture. This week of training culminated in an attendance at Bagot Reserve
to meet with Bagot Community Elders and to interact with Aboriginal youth

through a game of basketball” .4

While | do not doubt that the intentions of NT Police were sincere, it appears
to have had little impact on Mr Rolfe, or some of his colleagues who gave

evidence.

At Inquest, Mr Rolfe said that he was unable to recall details of what was
taught to him, suggesting that it was not “conveyed in an obviously memorable
way”.*% He agreed that it was not a “big issue” for him.*! While there will be
some recruits who are more interested than others in Aboriginal history and
current engagement, there was a theme amongst the officers I heard from that

suggests the training they received was superficial.*>

In their first three years, police recruits were (and are at the time of writing)
sent out of Darwin and into one of three areas: Alice Springs, Tennant Creek
or Katherine. In each of those places, the vast majority of individuals who
police will be called on to protect and arrest will be Aboriginal people, many
of them in crisis, or intoxicated, and some who are angry and upset. Surely,
dealing respectfully and effectively with Aboriginal people, and minimising

449

450

451

452

Affidavit of Deputy Commissioner Murray Smalpage dated 12 July 2022 [7-120A] at [271].
Inquest evidence of Zachary Rolfe on 29 February 2024 at 5450.
Inquest evidence of Zachary Rolfe on 29 February 2024 at 5450.

See, for example, the Inquest evidence of Constable Mitchell Hansen on 27 October 2022 at
2669-2670; Inquest evidence of Constable James Kirstenfeldt on 19 October 2022 at 2019-
2020.
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the risk of violent conflict, are some of the most important skills for any NT

police officer.

Mr Rolfe’s evidence about the significance of this type of cultural skills
training was underwhelming. Mr Rolfe said that he did not find the cultural
training he received at the College to be useful because he did not encounter
“cultural clashes” or “cultural problems” but simply “human problems of
humans asking for help and then humans breaking the law”.%3 He felt that his
training and life experience had prepared him adequately for his role.*** When
giving the evidence, his demeanour might be described as nonchalant at times,
and stubborn and combative at others. Yet even putting aside his demeanour,

it was the content of what he said that was most concerning.

If Mr Rolfe really believes that understanding cultural differences is not
relevant to good policing, then this at best demonstrates his naivety and a lack
of understanding of the way in which Aboriginal people are often
disadvantaged during their dealings with police, given their different
language, culture and history of trauma. At worst, it demonstrates an
arrogance and cynicism about issues that are of vital import. Given Mr Rolfe’s
obvious intelligence, I am inclined to think that he was being deliberately
obtuse in failing to see the importance of understanding culture to good

policing, but whatever the reason, his answers were problematic.

In truth, the importance to good policing practice of respecting cultural
differences is obvious, and it was expressed well and often by other police
officers who gave evidence at the Inquest. By way of example of a thoughtful
answer about the importance of culture (and there were numerous), Acting
Assistant Commissioner Travis Wurst, who has worked remotely at Papunya

and Yuendumu, spoke of the importance of Aboriginal Community Police

453

454

Inquest evidence of Zachary Rolfe on 16 November 2022 at 3263-3264.
Inquest evidence of Zachary Rolfe on 26 February 2024 at 5090.
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Officers (ACPOs) in providing him with a cultural understanding of
community. The evidence of A/AC Wurst included that:*®

(a) the ACPOs “were able to integrate me into that community so that I had
an understanding of what was and was not appropriate and the way in
which | should and should not communicate with people and how it
should occur. | also was given the opportunity to understand where |
should and should not go in that community from a cultural

appropriateness point of view”;

(b) learning what was and was not appropriate included “[b]ody language,
eye contact, skin group relationships, the marriage protocols,
sensitivities around ceremonies, the relationship between men and

women within the community”;

(c) he became very familiar with Elders in the community, as well as
emerging leaders, who taught him “how to negotiate my way through

some of the sensitivities that may occur in our daily business”; and

(d) in dealing with conflict that might arise in the community, he

“regularly” went to Elders or emerging leaders to assist him.

Later in this chapter I will detail some of the offensive racist remarks that
were shared by Mr Rolfe and a small number of his colleagues in the Alice
Springs command. The comments were blatant and shameful racism. Whatever
the limitations of the police training package on cultural engagement, that
cannot be blamed for Mr Rolfe’s use of racist language, which appeared to
have become normalised for Mr Rolfe, at least amongst the cohort of officers

involved in the text exchanges.

At the time of the texts, Mr Rolfe was close to 30 years old and had been
privileged by an excellent education. He should not have needed to be told

how intolerable and unethical racism is.

455

Inquest evidence of Acting Assistant Commissioner Travis Wurst on 26 September 2022 at
958-959.
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Nevertheless, it is possible that a better understanding of NT history and the
reason for intergenerational trauma experienced by Aboriginal people, and
how this affects behaviour, may help police appreciate the impact of racism
and what to do if they see it. Despite Mr Rolfe’s stubborn failure to see how
understanding cultural difference might inform good policing, during the
second tranche of his evidence, he accepted that training on trauma-informed
engagement would have assisted him in working with community members,

particularly young people.*®

Since Kumanjayi’s death, partly as a result of the deficiencies identified by
reviewing the training that Mr Rolfe and his cohort received, NT Police advise
that they have improved the quality and depth of cultural training that is given
to its recruits. Some of those changes are summarised in Chapter Twelve. It
is always best practice to continually evaluate and adapt training methods and
content, and | am assured by NT Police that they will do so. | have

nevertheless made recommendations directed to ensuring that takes place.

Training on the use of force

444,

Mr Rolfe gave evidence that the training he received at the College was
“extensive” in relation to arrests and use of force.*”®” Alongside other recruits
in Squad 129, he was trained in police powers,*8 the use of firearms*® and
defensive tactics.*? Use of force is guided by the “General Order, Operational
Safety and Use of Force”*! and the “Instruction, Operational Safety and Use
of Force”%?2 One key principle taught is that: “The success of an operation
will be primarily judged by the extent to which the use of force is avoided or

456

457

458

459

460

461

462

Inquest evidence of Zachary Rolfe on 26 February 2024 at 5188.
Inquest evidence of Zachary Rolfe on 28 May 2024 at 5732.

Squad 129 Timetable [3-10].

Inquest evidence of Zachary Rolfe on 2 March 2022 at 1029.

Trial evidence of Zachary Rolfe on 3 March 2022 [7-115A] at 1102.
See General Order, Operational Safety and Use of Force [17-2].
See Instructions, Operation Safety and Use of Force [17-3].
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minimised”,*3 and the dictate that “lethal force must be the option of last

resort”. 464

An important part of the training of all recruits involved the “10 Operational
Safety Principles” and the “Tactical Options Model”, both reproduced
below.%® Mr Rolfe was taught about de-escalation techniques including
communication and tactical withdrawal,*® as well as ICENCIRE (Isolate;
Contain; Evacuate; Negotiate; Conclude; Investigate; Rehabilitate; Evaluate)

and risk management. 4’

While it is not feasible in these Findings to include a detailed review of all
the training that NT Police provides, | have taken into account relevant
information from the brief of evidence, including (but not limited to) the
numerous reports and oral evidence of Detective Senior Sergeant Barram®®
and defence expert Ben McDevitt;*® the evidence of Mr Rolfe and the
evidence of other members of the IRT, at both this Inquest and the criminal
trial of Mr Rolfe.

463

464

465

466

467

468

469

See discussion in the Affidavit of Deputy Commissioner Murray Smalpage dated 12 July
2022 [7-120A] at [230].
Trial evidence of Zachary Rolfe on 2 March 2022 [7-115A] at 1030.

Inquest evidence of Zachary Rolfe [7-115A] on 2 March 2022 at 1029-1031 and on 3 March
2022 at 1102-1108.

Inquest evidence of Zachary Rolfe on 3 March 2022 [7-115A] at 1103-1104.

Rolfe Recruit Training Exam 1 [3-9], Training Exam 6 [3-11], see also Squad 129 Timetable
[3- 10]; Trial evidence Zachary Rolfe [7-115A] on 2 March 2022 at 1034 and on 3 March
2022 at 1102.

Email from Detective Senior Sergeant Andrew Barram to Detective Acting Superintendent
Kirk Pennuto dated 10 March 2020 [10-3]; Statutory declaration of Detective Senior
Sergeant Andrew Barram dated 13 March 2020 [10-4]; Statutory declaration of Detective
Senior Sergeant Andrew Barram dated 26 March 2020 [10-5]; Statutory declaration of
Detective Senior Sergeant Andrew Barram dated 1 April 2020 [10-6]; Statutory declaration
of Detective Senior Sergeant Andrew Barram dated 11 June 2020 [10-7]; Statutory
declaration of Detective Senior Sergeant Andrew Barram dated 21 August 2020 [10-8];
Committal evidence of Detective Senior Sergeant Andrew Barram on 3 September 2020 [10-
9A]; Trial evidence of Detective Senior Sergeant Andrew Barram on 28 February 2022 [10-
9B] and Inquest evidence of Detective Senior Sergeant Andrew Barram on 18 November
2022.

Expert report of Ben McDevitt dated 29 June 2020 [10-26]; Expert report of Ben McDevit
dated 16 August 2021 [10-27]; 10-27; Trial evidence of Ben McDevitt [10-27A] on 8 March
2022; “Assess and Re-assess: A conflict de-escalation model” by Ben McDevitt [10-27B];
and Inquest evidence of Ben McDevitt on 7 March 2023.
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Ultimately, as | set out in Chapter Eight dealing with the events of 9 November
2019, | agree with the position of NT Police that Mr Rolfe did not adhere to
all of the use of force policies, procedures and training during his involvement
with Kumanjayi Walker. Crucially, he did not adhere to the 10 Operational
Safety Principles and he ignored the key lessons of the Tactical Operations
Manual and ICENCIRE,*© creating a situation known as “officer induced

jeopardy”.

The 10 Operational Safety Principles

448.

449.

The 10 Operational Safety Principles are central to developing a plan for an
operation and when reacting to an incident, particularly when they involve a
person who is armed or reasonably suspected of being armed. Police are taught
that not all of these principles can or should be applied on every occasion and
it is up to the members attending to know them and make an assessment as to
which technique to apply, and when, in any given situation. The main
objective is to “resolve confrontations with the minimal amount of force and

the maximum level of safety possible”.

The 10 Operational Safety Principles are as follows:

1. Safety First The  Safety of police, the public and
offenders/suspects is paramount.

2. Risk Assessment | An assessment is to be made of the possible risks
associated with any course of action or option being
considered.

470

Affidavit of Deputy Commissioner Murray Smalpage dated 12 July 2022 [7-120A] at [238].
DC Smalpage suggests that both Mr Rolfe and C1C Eberl failed to adhere to the 10
Operational Safety Principles and ICENCIRE, but | am not critical of C1C Eberl. First, Mr
Rolfe assumed the role of the de facto team leader of the operation after 7pm and led the
IRT members into error; and second, once it is understood that only Mr Rolfe and Cst
Kirstenfeldt received the full briefing from Sgt Frost, it is easier to appreciate the way in
which the arrest plan was disregarded by Mr Rolfe. This is explored further in Chapters
Seven and Eight.
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3. Take Charge Effective command and control must be exercised.

4. Planned Response | From an unplanned response every effort must be
made to develop a plan of action.

5. Cordon and | Unless it is impractical to do so a "cordon &
Contain contain™ approach is to be adopted.

6. Avoid | A violent confrontation is to be avoided as much as
Confrontation is reasonably possible.

7. Avoid Force The use of force is to be avoided as much as is

reasonably possible.

8. Minimum Force Where force cannot be avoided, only minimum force

reasonably necessary and justifiable is to be used.

9.Avoid Forced | Forced entry searches are to be used as a last resort.
Entry Searches

10. Resources It is accepted that the "safety first™ principle may
require more resources, more complex planning and

more time.

ICENCIRE

450.

Recruits are taught by the acronym of ICENCIRE (lsolate; Contain; Evacuate;
Negotiate; Conclude; Investigate; Rehabilitate; Evaluate), which clearly
emphasises the importance of planning, so as to minimise the risk of conflict.
ICENCIRE is relevant to a number of situations, including armed resistance
to lawful arrest. Further, it teaches Police that “an unplanned response or

approach may precipitate [cause] a confrontation and that [i]t is only possible
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to be threatened if you place yourself in a position where you can be

threatened”. 41

There can be no doubt about the significance of these tactical principles, since
the 10 Operational Safety Principles and ICENCIRE are reproduced on the
first page of every police notebook, including the one carried by Mr Rolfe in

Yuendumu on 9 November 2019. It appears in this format: 4"

NY R O
MName Z.%= \,(-“7—- Narre
Regi 1Ne. RE

NT POLICE - INSTRUCTIONS

In this book should be entered, in the Member's own
handwriting, such information as considered necessary
for the pertormance of his/her duties. Also notes should
be taken by Members of miscellaneous matters, such as
descriptions of suspicious characters, property suptpuﬁcd to
be stolen, addresses, and particulars required to refresh the
memory in giving evidence.

This book should always be carried when on duty so as to
be ready for reference, and also to note on the spot, any of
the above particulars.

No private memoranda wk will be
As this book will be frequently inspected, the entries must
be in a neat, concise and abbreviated form.

“This book should not be mutilated in any way — no page or
part of a page is to be removed. When the book is finished
and all cases finalised, it should be handed to the member
in charge of the section. On remote stations, the completed
notebook should be forwarded to the Divisional Officer for
retention.

Any finding this book should hand it in to the nearest
Police Station. This book is the property of the Northern
Territory Police.

10 OPERATIONAL SAFETY PRINCIPLES

Safety first

Risk assessment

Take charge

Planned response

Cordon & containment

Avoid confrontation

Avoid force

Minimum force

. Avoid forced entry searches

10. Call for resources
'ORWARD COMMANDER

E
= Take charge of personnel at scene

L

eeN

Implement ICENCIRE
Establish Forward Command Post — define cordons
Control the inner cordon and outer perimeters
Pass management of inner cordon to specialists
Ensure appropriate logs are maintained

=  Provide Sitreps to Commander and act at directions

=. Manage and coordinate all police resources at site

ICENCIRE

solate

ontain/communicate

vacuate

egotiate

onclude

nvestigate
chabilitate
valuate

mI-nZmn=-

The importance of ‘If/then’ thinking

471

472

Statutory declaration of Detective Senior Sergeant Andrew Barram dated 26 March 2020
[10-5] at 9.
Inquest Exhibit 19: “7-115D ROLFE, Zachary — official police notebook 47301 pp1-9”.
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452. Relevantly, Police are taught “if/then” thinking, which is explained simply

as: 4’3

“We must always be a step ahead of a potential violent subject or
situation by employing if/then thinking practices.

You must continually consider- "If they do this then | will do that
in response.”

Tactical Options Model framework

453. In parallel with other jurisdictions in Australian, Police in the NT work within
a “Tactical Options Model framework”, represented in training by the “tactical
options wheel’, a diagram with concentric circles. That diagram is reproduced

below, along with the commentary that sits under it in the Manual.

473 Statutory declaration of Detective Senior Sergeant Andrew Barram dated 26 March 2020
[10-5] at 9.
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The tactical options that police have range from being present in a situation
to empty hand tactics and less lethal weapons (batons, taser, OC Spray)
through to lethal firearms.*’* The clear message to recruits from the “Tactical
Options Model” is that at the centre of all tactical options is the requirement
to think about “safety first”, assessment, re-assessment and good

communication.

474

Statutory declaration of Detective Senior Sergeant Andrew Barram dated 26 March 2020
[10-5] at 9.
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There was no dispute that the training Mr Rolfe received reinforced the need
for optimal planning and good situational awareness. Included in the training
package was the following clear advice, which, to be frank, also accords with

a common sense approach to engaging with community members.*”®
Awareness

One of the most beneficial and effective ways an officer can
safeguard him/herself is the ability to anticipate danger. The
anticipation of danger requires the use of all available senses by
being prepared for the unexpected. Members must stay alert, be
aware of their surroundings and develop effective intuition.

The hindrance to all these skills is complacency. It does not matter
how many times you have done it, have been to it, have patrolled
it, or have seen it, each situation is different. Complacency is a
disease, but fortunately there is a cure. It is called awareness.
Awareness is knowledge of your surroundings, knowing what
you're getting into and staying in control at all times.

1. Stay alert / Maintain situational awareness

2. Maintain a safe distance

3. Always watch the subject’s hands

4. Anticipate danger/problems before they happen - have a plan
5. Identify behavioural warning signs

6. Expect the unexpected or unusual

7. Be aware of surrounds

8. Always put yourself in a position of advantage

9. Do NOT become complacent

Mental States of Awareness

475

Statutory declaration of Detective Senior Sergeant Andrew Barram dated 26 March 2020
[10-5] at 12-13.
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One of the most important factors affecting a police officer's
survival and ability to handle any situation in which they may be
confronted, is the officer's mental state of awareness.

We must consider all possibilities in many situations BEFORE they
occur.

"IF/THEN" THINKING

We must always be a step ahead of an offender or situation by
employing if/then thinking. The members must continually
consider- "If he does this then I will do that in response.

Of further relevance to the circumstances of Kumanjayi’s death, Mr Rolfe was

trained as follows:

(a) not to assume that he would be given any warning about any edged

weapon attack,*’®
(b)  that edged weapons could be concealed,*”’

(c) to draw his firearm if presented with an edged weapon, present lethal

cover, and assess the situation,*’®

(d) to assess and re-assess the level of threat and to create distance to

enable a reactionary gap,*’® and

(e) if required to shoot, fire at the centre of the offender’s seen mass, and

shoot until the threat is incapacitated, or stopped.*®

There is no doubt that edged weapons can be lethal and there are
circumstances which will justify police discharging a firearm in response, in

which case the likelihood of death or serious injury is high, given police are
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Trial evidence of Zachary Rolfe on 2 March 2022 [7-115A] at 1031-1032.
Trial evidence of Zachary Rolfe on 4 March 2022 [7-115A] at 1165.

Trial evidence of Zachary Rolfe [7-115A] on 2 March 2022 at 1031-1032 and on 29 February
2024 at 5463.

Trial evidence of Zachary Rolfe [7-115A] on 2 March 2022 at 1032 and on 4 March 2022 at
1162, 1772.

Inquest evidence of Zachary Rolfe [7-115A] on 2 March 2022 at 1032-1033 and on 4 March
2022 at 1130-1132; Inquest evidence of Zachary Rolfe on 29 February 2024 at 5463.
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trained to fire at the central mass and continue to fire until the threat is
stopped. That is precisely the reason why, when there is time to plan, as there
was for the arrest of Kumanjayi Walker, it is necessary to conduct a thorough
risk assessment. | will return to this theme in my assessment of the actions of

Mr Rolfe and the other IRT members in the failed arrest of Kumanjayi.

While the type of tactical training Mr Rolfe and Squad 129 received was not
in dispute, there was a key disagreement around the nuance of the training he
received about what to do when presented with an “edged weapon”. Mr Rolfe
submits that his police training was that “when presented with an edged
weapon a police officer is entitled to use their firearm, and when doing so,
they are to aim at centre body mass and discharge the firearm until the threat
is eliminated”.* At various stages in the committal and trial of Mr Rolfe, it
was suggested that “knife equals gun” as if the presentation of an edged

weapon automatically justified the discharge of an officer’s firearm.*?
By contrast, the position of NT Police at the Inquest was: %

(a) the presentation of an edged weapon does not always justify the
discharge of a firearm and an officer will have to assess the situation

and determine whether that is justified, and

(b) even after the discharge of a firearm, police training requires the officer
“to assess and re-assess the threat, to attempt to de-escalate, and to

create a reactionary gap”.
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Closing written submissions of Zachary Rolfe dated 11 November 2024 at [122.5].

Trial evidence of Zachary Rolfe on 2 March 2022 at 1031: “The way | was trained was if
we were presented - if someone was threatening us with an edged weapon, our first response
was to go for our firearm, unless that was impossible”; at 1107: “I was trained, if you were
faced with an edged weapon, as a threat, to pull my firearm”.

Closing written submissions of the Northern Territory Police Force dated 19 November 2024
at [218].
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The evidence of some other police witnesses at Mr Rolfe’s trial** was largely

consistent with this position.

Following the acquittal of Mr Rolfe, NT Police Management took a number of
actions to clarify the position: it updated training modules including a new
use of force training package which emphasises communication, conflict
resolution, de-escalation, risk assessments and situational awareness*®; and
circulated a direction to correct any misunderstanding on the issue. An
Internal Broadcast sent to all sworn officers on 7 June 2022 reads: %%

Authorised by
Commander, College Command

For the attention of all sworn members — Operational Safety
Requirements

This broadcast is issued to address an identified erroneous belief
or misconception amongst some members that “knife equal’s gun”
in all circumstances when members are faced with a physical threat
to themselves or others during their operational duties. This phrase
may have derived from past training and has since been used
incorrectly, poorly explained or wrongfully interpreted. This
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Senior Constable First Class Christopher Hand gave evidence at Trial that if presented with
a knife you could draw your firearm, but he was not trained to always draw his firearm,
rather that it depends on the situation including what you think their intent is and who else
is around: Trial evidence of Senior Constable First Class Christopher Hand on 9 February
2022 at 84; Senior Constable Lanyon Smith agreed that when presented with an edged
weapon it might warrant the drawing of a firearm (Trial evidence of Senior Constable
Lanyon Smith on 9 February 2022 at 115), and he explained “we are also taught tactical
disengagement and other options” (at 116)..

Closing written submissions of the Northern Territory Police Force dated 19 November 2024
at [1223].

Affidavit of Deputy Commissioner Murray Smalpage dated 12 July 2022 [7-120A] at
Annexure MS-28 “Internal Broadcast: For the attention of all sworn members — Operational
Safety Requirement” sent 7 June 2022.
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matter is brought to the attention of all sworn members as the
phrase was subject of proceedings during the Supreme Court trial
of Constable Zachary Rolfe.

Operational safety training does not use this phrase as it bears no
true resemblance in relation to a member’s situational awareness,
available tactical options and decision making when confronted
with a weapon including an edged weapon.

As delivered in training, when confronted with an edged weapon,
blunt weapon or any other weapon members should in the first
instance consider the principles of ‘Threat, Time, Distance, and
Cover’. Adherence to these taught principles and added Situational
Awareness in dynamic, unpredictable, and at times dangerous
environments, will provide members the optimum response to
maintaining everyone’s safety and the ability in making a more
informed Use of Force (UOF) decision. Like any other UOF
decision, it needs to be lawful and justified and must be reasonable,
necessary, proportionate and appropriate to the circumstances.

When faced with a life or death situation in which a member has
to make a decision to use force that is likely to cause death or
serious harm, lethal force should always be used as a last resort
and only to protect life. If other tactical options are available,
members need to risk assess and consider if there is a less than
lethal alternative and is it likely to be effective. Risk assessment
and planning should always form part of any response when
entering into an unknown environment and to turn an uncontrolled
environment into a controlled one. As provided in training
members are reminded to refresh themselves and apply the ‘Ten
Operational Safety Principles’, ‘Tactical Options Model’, ‘Police
/Subject categories’, ‘ICENCIRE’ and ‘If / Then thinking’.
Members are reminded of the Force Philosophy that applies to the
planning, implementation and evaluation of Police operations
which provides that “The success of an operation will be primarily
judged by the extent to which the use of force is avoided or
minimised”.

Scenario Based Training
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Both NT Police and Mr Rolfe accept that he received scenario based training,
but that it did not cover the exact scenario of Kumanjayi’s arrest.*’ That is
not surprising given the extraordinary circumstances involved in Mr Rolfe
ignoring the arrest plan and substituting his own ad hoc one to enter House
577 and 511 to “grab up” Kumanjayi. | am not critical of the theory or scenario
training Constable Rolfe received from NT Police in relation to tactical skills
or dealing with edged weapons. However, the circumstances of Kumanjayi’s
death offer a salutary example of where officers can put themselves and others
in unnecessary danger and it would be useful in scenario training to provide
an example of what can go wrong when there is insufficient planning. I will

return to this in my recommendations.

Summary of my conclusions on Mr Rolfe’s training

463.
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465.
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Mr Rolfe gave evidence that he was confident of his tactical skills,
Is perhaps not surprising given his experience in the ADF. He topped the exam
results in his NT Police recruit squad, a fact that demonstrates his intelligence

and potential.*°

Aside from issues of “cultural competency” and awareness discussed above,
the main areas for further improvement in the training that are revealed by
Kumanjayi’s death are an opportunity to emphasise with ADF recruits the
importance of community engagement and de-escalation; and the contrast in
approach between a Police force and paramilitary force (recommendation 21
relates). That is not a criticism of ADF recruits, but an opportunity to ensure
that their background does not inadvertently confuse their tactical priorities.

I will return to the changes that have already been introduced, and the further

recommendations, in Chapter Twelve.
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Trial evidence of Zachary Rolfe on 4 March 2022 [7-115A] at 1188-1189; Closing written
submissions of the Northern Territory Police Force dated 19 November 2024 at [222].

Inquest evidence of Zachary Rolfe on 26 February 2024 at 5128.
Squad 129 Exam Results [3-13].
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Mr Rolfe’s experience as a police officer

Mr Rolfe commences at Alice Springs Police Station (ASPS)

466.

467.

468.

On 14 December 2016, Mr Rolfe commenced work as a Probationary Constable
at Alice Springs Police Station. At that time, recruits had a choice of being
posted to Katherine, Tennant Creek or Alice Springs, and Alice Springs was
the first choice for Mr Rolfe, since he had heard it was the busiest police
station in the NT and he wanted to learn as much as he could, as quickly as

possible. 4%

As a constable working in a general duties patrol group, Mr Rolfe worked on
the ground floor of the ASPS.*! The most senior officer located on the ground
floor was the Officer in Charge of the station, who was a Senior Sergeant.
Detectives and higher-ranking members, including Superintendent Pauline
Vicary, were located on the upper floors, and were therefore geographically
removed from the general duties team. That is a relevant consideration with
respect to the importance of the mentoring provided to younger police officers
by the sergeants. As | reflect several times in these Findings, the role of
sergeants and senior sergeants in mentoring patrol groups and the IRT, setting
standards and supervising use of force, is integral to an effective police force,
and they had access to the troops on the floor on a daily basis.

For the three years that Mr Rolfe worked in Alice Springs Police Command,
the general duties workforce was organised by “patrol group”. There were five
patrol groups. Although staffing varied, each patrol group generally
comprised of a majority of constables, sometimes a senior constable and two
sergeants. Of the sergeants, the first, the “Shift Sergeant”, had operational

responsibility for the patrol group during the shift*2 and was responsible for
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Inquest evidence of Zachary Rolfe on 16 November 2022 at 3265-3266.

Inquest evidence of Zachary Rolfe on 26 February 2024 at 5131; Closing written
submissions of the Northern Territory Police Force dated 19 November 2024 at [226].

Trial evidence of Sergeant Robert Kent on 8 February 2022 [7-74A] at 58-59.
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allocating duties, determining shift priorities, reviewing UoF CNEs, and
otherwise supervising the work of the more junior officers.*® The second
sergeant on shift was the “Custody Sergeant” and was not generally involved
in an operational capacity with the work of the patrol group.**

Alongside other recruits, Mr Rolfe attended a one or two day Induction before
starting in general duties at ASPS. The evidence suggests that the induction
package delivered at that time was not about building skills to bridge any
cultural divide or to promote engagement with Aboriginal communities, and
nor was it about the type of specific issues he could expect to encounter in
policing the population in and around Alice Springs. Mr Rolfe said that he
was taught about the different town camps and communities in Alice Springs
but that the training was “more geographical than cultural”.4®

On 27 December 2016, in his first week as a sworn member, Mr Rolfe and
another member, Acting Sergeant Jamieson, together with a civilian, rescued
two Katherine residents from the Hugh River Crossing after their vehicle was
swept into the water. One was rescued at the crossing but Mr Rolfe then
travelled 5 kilometres downstream, in the river and on land, searching for the
missing female and successfully rescued her in treacherous conditions. For
this act of courage and bravery Mr Rolfe received numerous bravery medals:
the Australian National Bravery Medal, a Hong Kong bravery medal, the Royal
Humane Society Gold Clark Medal and a Royal Lifesaving Cross of Bravery.*%®
He did not, however, receive a NT Police commendation, likely at least in part
because Superintendent Vicary, who was the incident controller and who
conducted the debriefs, had concerns about the decision making around the
rescue.*’ Superintendent Vicary discussed with both officers her concerns

that they were not trained to engage in such rescues, that they should not have

493

494

495

496

497

Trial evidence of Sergeant Evan Kelly on 9 February 2022 [7-73A]at 122; Inquest evidence
of Sergeant Evan Kelly on 21 October 2022 at 2266.

Trial evidence of Sergeant Robert Kent on 8 February 2022 [7-74A] at 58-59.
Inquest evidence of Zachary Rolfe on 16 November 2022 at 3266.

Closing written submissions of the Northern Territory Police Force dated 19 November 2024
at [231].

Recorded statutory declaration of Superintendent Pauline Vicary dated 11 February 2020
[7-133] at 4.
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allowed a civilian to have assisted and about risk management, as she was
concerned that they had put themselves at considerable risk.*® Mr Rolfe
referred to the debrief as giving “us a bit of a smack” and believed that he had
“got the brass off side”.*®® While | do not doubt Mr Rolfe’s courage in this
rescue operation, I am not in a position to draw any conclusions as to the
appropriateness of him engaging in the rescue instead of following the
instructions to wait for back up assistance.®® Mr Rolfe denied that the
response by NT Police to his act of bravery caused him to resent authority,
but he acknowledged that he formed an adverse view about Superintendent
Vicary.% Efforts to ensure he appreciated the need not to get involved in
“risky behaviour” were pursued in morning meetings by Superintendent
Virginia Read but the only message Mr Rolfe received was “l should have

stood on the side of that river and watch these people drown”.%%?

In his three years in Alice Springs, Mr Rolfe attended around 3,000 jobs, the
vast majority of which I know nothing about.®®® There were occasions when
he was praised for his work ethic and professionalism. On 28 December 2018,
for example, he received an email from Acting Superintendent Tanya Mace
thanking him and other IRT members for their hard work and dedication in
Borroloola, which included dealing with unlawful entries into a hotel and the
Borroloola Police Station, a significant aggravated assault and the recapture
of an escaped prisoner.*® On 3 January 2019, Commander Currie recognised
the “professionalism and dedication” of IRT members, one of whom was Mr

Rolfe, in locating that escaped prisoner.®®
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Inquest evidence of Pauline Vicary on 2 November 2022 at 3039.

Inquest evidence of Zachary Rolfe on 26 February 2024 at 5155.

Bravery award nomination and related documents including PROMIS record and CAD Log
[3-29].

His lack of respect increased over time but later improved: Inquest evidence of Zachary
Rolfe on 27 February 2024 at 5230, 5232.

Inquest Evidence of Zachary Rolfe on 26 February 2024 at 5156.

Inquest evidence of Zachary Rolfe on 26 February 2024 at 5092.

Email “Thank you” from Acting Superintendent Tanya Mace dated 28 December 2018 [3-
171].

Email chain “FW Borroloola Police Station” dated 3 January 2019 [3-172].
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Mr Rolfe’s evidence was that he considered that his level of compassion
increased, not decreased during his time in Alice Springs.®® He said that there
were opportunities for positive engagement with Aboriginal people during his
time at Alice Springs and pointed to the example of playing Xbox with a young
child when he attended premises in relation to a domestic violence call out.%
On 8 September 2019, just two months before Kumanjayi’s death, the Director
of the Central Australian Retrieval Service emailed Commander Currie to
praise Mr Rolfe’s actions in assisting with a distressed child who had self-

harmed and was in the emergency department at the Alice Springs Hospital.>%

There can be no doubt that over the course of his three years in NT Police, Mr
Rolfe worked hard and demonstrated tactical skills and enthusiasm, earning
him the admiration and respect of his patrol group members and some
supervisors. However, while his attitude towards policing in the NT varied,
contrary to what Mr Rolfe himself claimed, there is objective evidence that
he spiralled downwards, particularly after he was overlooked a number of
times for selection into the Tactical Response Group (TRG). The chronology
set out below is not intended to be a comprehensive critique of Mr Rolfe’s
experience in NT Police, but rather a broad overview that allows for analysis
of some of the major pressures and influences on him, and the attitudes and
behaviour that resulted.

Mr Rolfe’s involvement in the Immediate Response Team (IRT) and the Tactical

Response Group (TRG)

474.

In February 2017, Mr Rolfe submitted an Expression of Interest (EOI) to
undergo training as part of the Alice Springs based Immediate Response Team
(IRT), the nature and development of which is described in Chapter One. In

brief, the IRT was a “part time capability” comprised of officers who
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Inquest evidence of Zachary Rolfe on 26 February 2024 at 5092.
Inquest evidence of Zachary Rolfe on 26 February 2024 at 5201-5202.

Email “RE Thank you to the police from the Emergency Department ASH” dated 9 September
2019 [3-173].
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volunteered to receive enhancement skills training to enable them to support
general duties police or respond to high-risk incidents in certain

circumstances.

Between 8 and 19 May 2017, Mr Rolfe attended and passed the initial training
course for the IRT which was run in Alice Springs by members of the Territory
Response Group (TRG). The TRG is promoted as an elite tactical squad and
it was Mr Rolfe’s aspiration to join. At the time Mr Rolfe passed the initial
IRT course in 2017, the IRT was called the Alice Springs Cordon and
Containment Team (ASPCCT). The focus of the course was rural cordon and
containment with the introduction of basic close quarter tactics (CQT) being
room entry and hostage rescue.’® Thereafter Mr Rolfe completed further
training with the IRT including on:®

(a) 1 November 2017 (IRT qualification shoot, weapons handling and
qualification, AR-15 and Glock),

(b) 14 February 2018 (IRT general training, close quarter tactics),
(c) 24 April 2019 (annual IRT training),

(d) 6 June 2019 (requalification on less lethal validation: beanbag shotgun),

and
(e) 13 July 2019 (weapons handling and qualification, AR-15 and Glock).

Together, the initial and further training covered: ICENCIRE, the 10
Operational Principles, the Tactical options Model and the IRT Standard
Operating Procedures (SOP).%!
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Coronial Memorandum of Commander David Proctor APM dated 31 August 2021 [1-1A] at
23.

TRG Training Records (Rolfe) [3-37]; Trial evidence of Sergeant Lee Bauwens on 24
February 2022 at 759-762.

Trial evidence of Sergeant Lee Bauwens on 23 February 2022 at 748-755
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Before his deployment to Yuendumu Mr Rolfe deployed with the IRT on eight
occasions.®? Each deployment was for general support and for the arrest of
persons he described as high-risk, who had a propensity for using violence.>®
He had a reputation for being hard-working, willing, and fit, and in turn he
said he enjoyed his colleagues and found the work to be rewarding and

enjoyable.®*

The IRT provided an opportunity for Mr Rolfe to maintain his tactical skills
and to use leadership skills. He assisted with training sessions on house
clearing, reconnaissance and weapons handling and he assisted Sgt Bauwens

in preparing a business case for IRT equipment.5%®

He became a close colleague of Sgt Bauwens who allowed him to have input
into IRT processes including who should be permitted to join, such as
Constable Sykes, Mr Rolfe’s formed ADF colleague. Cst Sykes was then
permitted to go on deployments notwithstanding he had not been recruited and
trained as required by the IRT SOP.56

The ad hoc nature of the IRT propelled Mr Rolfe to a de facto leadership role.
That had direct implications on 9 November 2019, when, in the absence of any
policy requiring that a team leader be appointed, Mr Rolfe assumed the role
of de facto team leader and took charge after the briefing by Sergeant Frost,
substantially changing the nature of the plan. | will return that that issue in

Chapters Seven and Eight of these Findings.

While he enjoyed the IRT, Mr Rolfe had mixed feelings about general duties
