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IN THE WORK HEALTH COURT
OF THE NORTHERN
TERRITORY OF AUSTRALIA

AT DARWIN

No. 2023-02707-LC

BETWEEN:

Mark Casey
Worker

AND:

Northern Territory of Australia
Employer

REASONS FOR DECISION ON COSTS
(Delivered 29 April 2026)

JUDGE O'LOUGHLIN

Introduction

1. The Employer objected to John Neill appearing in the taxation of the Worker’s bill of costs.

2. The Employer relies on recently adopted national conduct rules which, subject to the leave
of the court, prevent former judicial officers appearing in matters for two years post-
retirement.

Background

3.  Mr Neill was a Local Court Judge for several years. He was a judge in a full-time capacity
until May 2021, and for many of those years he was the managing Local Court Judge for
the Work Health Court. This role would have required him to work with, and give
directions to, the judicial registrars in Alice Springs and Darwin. He would have received,
and responded to, substantive and procedural queries regarding these jurisdictions from
registrars, judicial registrars, and other judges.

4. In both his full-time and acting capacity, Mr Neill's experience in civil and work health
matters was recognised, and he was assigned more than the average share of these
matters.

5.  Mr Neill's full-time appointment only ended when he reached the age of 72 in July 2021;
however, he then continued as a part-time acting judge until he reached 75 in July 2024.

6. Soon after retirement Mr Neill commenced practice as a solicitor, and | am not aware of
any party or tribunal taking objection to his appearances at that time.
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10.

11.

12.

13.

In August 2025 the NT Law Society adopted new rules which require a retired judge to
seek leave to appear within two years of retirement.

In this matter the substantive dispute has resolved, but there are ongoing disputes on
issues including interest, arrears and costs. The Employer has not objected to Mr Neill
appearing to argue some of those matters before me, but the Employer has objected to
Mr Neill appearing before a Judicial Registrar in the taxation of the bill of costs.

Law

A version of the Australian Solicitors Conduct Rules (‘ASCR’) was recently adopted by the
NT Law Society and commenced on 1 September 2025. These rules include Rule 38 which
provides:

38. RETURNING JUDICIAL OFFICERS
38.1  Asolicitor who is a former judicial officer must not appear in-
(i)  any court if the solicitor has been a member thereof or presided therein, or

(ii) any court from which appeals to any court of which the solicitor was
formerly a member may be made or brought,

for a period of two years after ceasing to hold that office unless permitted by the
relevant court.

| was provided with a copy of the ASCR Commentary which included the following at
pages 127-128:

Rule 38 deals with the situation where a solicitor who was formerly a judicial office holder ....
seeks to appear in a matter before the court of which he or she was formerly a judicial officer,

In these situations, an apprehension can arise — because of the previous relationship
between the court and the former judicial officer or tribunal member — that an independent
and impartial decision might not be made in the matter currently before the court or tribunal.

The ethical principle embodied in ASCR Rule 38 is that a legal practitioner who has returned
to the practising legal profession from a judicial, court or tribunal role has a professional
obligation to take care to avoid creating an apprehension of bias against the court or
tribunal by declining to accept a brief or instructions to appear before a court or tribunal of
which he or she was formerly a member, or before an inferior court from which appeals may
lie to the court of which the legal practitioner was formerly a member. [Emphasis added].

Mr Moses, appearing for Mr Neill, argued (and | accept) that the rationale behind the rule
is to avoid creating an apprehension of bias. It was submitted that if | find that there is no
apprehension of bias caused by Mr Neill appearing, then leave should be given.

Both parties referred to the usual authorities on bias including A-G (NT) v DPP (2013) 275
FLR 129 and Ebner v Official Trustee in Bankruptcy (2000) 205 CLR 337.

In Ebner, Gleeson CJ, McHugh, Gummow and Hayne JJ. at [6] stated:
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14.

15.

16.

“[T]he governing principle is that ... ajudge is disqualified if a fair-minded lay observer might
reasonably apprehend that the judge might not bring an impartial mind to the resolution of
the question the judge is required to decide.”

And at [8]:

“The apprehension of bias principle admits of the possibility of human frailty. Its application
is as diverse as human frailty. Its application requires two steps. First, it requires the
identification of what it is said might lead a judge ( or juror) to decide a case other than on its
legal and factual merits. The second step is no less important. There must be an articulation
of the logical connection between the matter and the feared deviation from the course of
deciding the case on its merits. The bare assertion that a judge ( or juror) has an "interest" in
litigation, or an interest in a party to it, will be of no assistance until the nature of the interest,
and the asserted connection with the possibility of departure from impartial decision making,
is articulated. Only then can the reasonableness of the asserted apprehension of bias be
assessed.”

Mr Moses argued the discretion should be exercised by reference to the particular
circumstances of the case, and the rationale behind Rule 38, which is the avoidance of any
apprehension of bias arising from the former judge’s prior appointment.

In A-G (NT) v DPP, Mildren ACJ. and Blokland J. stated that care should be taken when
considering the knowledge bestowed on the Ebner observer.

In this case the knowledge | find the following knowledge attributed to the notional fair-
minded lay observer at the time the proceedings came on for hearing:

a. Mr Neill had been a Judge for many years;

b. He was the managing Local Court Judge for the Work Health Court and in the civil
jurisdiction;

¢. Judicial Registrars would have sought advice from Mr Neill as the managing Local

Court Judge for the Work Health Court;

d. Judicial Registrars would be required to comply with directions given by Mr Neill in
the capacity of managing judge;

e. He heard more than the average amount of work health and civil hearings and had
some expertise in this field;

f. The Judicial Registrar conducting the taxation is based in Alice Springs and has not
worked in the same court as Mr Neill but was a Judicial Registrar while he was
managing judge for the Work Health Court;

g. Consistent with A-G (NT) v DPP, | will also attribute the Judicial Registrar with some
ability to resist the likelihood of bias because of their training, tradition, and
responsibilities of office.

h. Mr Roper SC also referred to Mr Neill's reputation and that he has “significant clout”.

Relying on judicial knowledge, | find | agree, and the hypothetical observer should
also be assumed to know of Mr Neill's confidence and assertiveness.
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18.

19.

20.

21.

In respect of the Ebner first step, | find the Judicial Registrar might decide issues other than
on fact and law with the previous managing judge of the Work Health Court arguing a bill
of costs in a taxation relating to a work health proceeding.

In respect of the Ebner second step, there is a real possibility that the judicial registrar will
give undue weight to submissions made by Mr Neill given his recently held position as
Local Court Judge and earlier as the managing Judge of the Work Health Court. The
Judicial Registrar, having been required to follow directions of the managing judge before,
may give too much regard to the submissions in the taxation.

| find this possibility of bias exists notwithstanding the assumption that the Judicial
Registrar has the training and responsibility to decide matters on law and fact.

Mr Moses cited Bufalo Corporation Pty Ltd v Lendlease Primelife Ltd [2010] VSC 672, which
referred to the fundamental principle that parties should not be deprived of the lawyer of
their choice without good cause. | accept this principle applies, but there is a “good cause”
here, namely the avoidance of the apprehension of bias.

| find there would be an apprehension of bias if Mr Neill were to be given leave to appear
before a judicial registrar in this taxation.

Order

The application seeking Mr Neill to be given leave to appear in the taxation is dismissed.
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