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Worker

AND:


TANCOR NOMINEES PTY LTD
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REASONS FOR JUDGMENT

(Delivered 12 September 2012)

Mr J Johnson JR:

1. This is an Application by the worker for an extension of the period of time in which to apply for the conduct of mediation.
 Section 103D(1A) of the Act prescribes that in circumstances where a worker is aggrieved by a decision of the employer to dispute liability for compensation, he or she must apply to the Authority to have the dispute referred to mediation within 90 days of receiving the statement referred to in section 85(8). 
2. It is not in dispute that the worker in this proceeding received the section 85(8) statement from the employer on 16 March 2011 and that this Application for an extension of the period was filed on 1 August 2012. Thus, it may be seen that the time in which the worker had to apply for the dispute to be referred to mediation expired on 14 June 2011
, and that a further thirteen and a half months elapsed before the worker made this current Application for extension of the period.

3. Section 103D(5) of the Act in its terms prescribes four decisive grounds of which the Court must be satisfied, either individually or in combination, if it is to exercise its discretion to extend the period. Foremost in this Application was the “other reasonable cause” ground.

CHRONOLOGY

4. It will give needed context to these reasons if I provide a short chronology of the worker’s circumstances.

5. On 5 December 2010 the worker was playing soccer with his 6 year old son in the back yard of his home when he twisted his left knee. The pain was such that he attended at the Alice Springs Hospital whereupon he was referred to the orthopaedic outpatient clinic for an appointment on 25 January 2011. Having returned to work with the assistance of crutches, the worker frankly exacerbated the injury to his left knee when, on 7 January 2011 during the course of a power blackout, he missed the last step of an unlit staircase which he was descending.

6. Just what the contribution between these two separate incidents was for the purposes of any Part 5, Division 3 entitlement which the worker may have will ultimately be a matter for expert medical evidence, but it is clear to me that, on the balance of probabilities, the incident at work on 7 January 2011 was a significant exacerbating factor: the evidence of the worker was that this fall caused excruciating pain and his knee swelled significantly thereafter.

7. The worker promptly advised his employer of the injury and submitted an application for compensation on 13 January 2011. On 25 January 2011 the employer’s insurer deferred liability for the worker’s claim
 and commenced weekly payments.

8. On 31 January 2011 the worker underwent arthroscopic surgery in the form of meniscectomy of his left knee
 and, following remedial physiotherapy, returned to work on 8 March 2011.
9. On 16 March the worker received by mail the employer’s Notice of Decision disputing liability for compensation. No issue was taken before me as to the procedural competence of that Notice
. In his affidavit sworn on 8 August 2012 the worker avers to the Notice of Decision making him aware of the requirement to apply for mediation within 90 days thereafter
. In that same affidavit the worker avers to being very busy at the time he received the Notice as he was arranging to move himself and his family from Alice Springs, where he had lived for the past 20 years, to Adelaide where he had obtained alternative employment following the decision of the employer in this proceeding to terminate his services
. That removal was scheduled to take place on 18 April 2011 and the worker avers to reasoning that once the removal was finalised he would still have a further 2 months in which to turn his mind to his claim
.
10. In the first week of May 2011, and now resettled in Adelaide, the worker decided to focus again on his claim and undertook an internet search which directed him to the website at www.aussieinjury.com.au, otherwise known as the “Australian Injury Help Line”. Other than a statement that “compensation is your legal right”, it appears that this site is but a sales point for viewers to provide their contact details to an organisation called the “Secure Claims Group” who then on-sell the details to solicitors and, in this case, to the firm of Mark Flynn & Associates located in Ballina, NSW.
11. It is not for me to comment on what Mr McConnel describes as the “chosen business model” of Mr Flynn, but it is relatively clear to me from the documents that Mr Flynn had little understanding of the specific procedural requirements of the Act in this jurisdiction. In my opinion, this worked some disadvantage upon the worker.
12. In his first telephone contact with Mr Flynn on 17 May 2011 the worker deposes to advising him of the 90 day time limit that had started to run from 16 March 2011 and that Mr Flynn responded with words to the effect that “we can work on this”
. Importantly, at this point in time there remained 28 days of the 90 day limitation period in section 103D(1A).
13. I will not go into detail as to what transpired thereafter
 but it was not until 29 December 2011, some six and a half months after the expiration of the period in which the worker had to apply for mediation, that Mr Flynn filed an “Originating Motion Between Parties When Early Hearing Required”
. When that Motion eventually came on for hearing on 13 February 2012 there was no appearance by the worker and I adjourned the matter to 20 February 2012. On 20 February 2012 the worker again failed to appear and I further adjourned the Motion to 22 February 2012, along with a self executing order should there be any further default in appearance.

14. On 22 February 2012 Mr McIntyre of Counsel appeared for the worker instructed by the Law Society of New South Wales. I do not have a transcript of that proceeding but my recollection is that Mr McIntyre’s instructions were that Mr Flynn had become ill and his Practicing Certificate was to be suspended. Ultimately, and following two further attempts on 7 March and 26 March 2012 to have the worker appear to prosecute his claim, I dismissed his Motion.

15.  Shortly thereafter I was provided with a letter, dated 22 March 2012, stating that the Council of the Law Society of New South Wales had suspended the Practicing Certificate of Mr Flynn and appointed a Manager to close down his practice and return to clients or otherwise dispose of the files.
16. It appears that the worker’s file then came into the hands of Darwin firm Ward Keller Lawyers for an assessment of prospects. Having undertaken that task and, I presume, entered into a costs agreement with the worker, on 29 May 2012 Ward Keller filed an Application to the Work Health Court on behalf of the worker seeking an extension of time to seek mediation of a dispute pursuant to sub-sections 103D(4) and (5) of the Act
. That Application came on before me for a first Directions Conference
 on 25 July 2012 with the worker attending by telephone and his now solicitor, Mr Spazzapan of Ward Keller, appearing in person. A number of issues were discussed culminating in orders for the worker to file and serve an interlocutory application to extend time, which he did on 1 August 2012, and which came on for hearing before me on 10 September 2012.
THE LAW
17. The law in the Northern Territory relating to the meaning of section 103D(5) is, with respect, perhaps best summarised by the Full Court of Appeal in Van Dongen v Northern Territory of Australia
, a case to which both parties referred me at hearing. Whilst that case is concerned with the application of section 182(3) of the Act, the grounds of entitlement for the exercise of the Court’s discretion to extend time, ie: “mistake, ignorance of a disease, absence from the Territory, or other reasonable cause”, are identical to those contained in section 103D(5)
.

18. These grounds of discretion have a long history in the law
 as conditions precedent for Courts to exercise their discretion to extend time. Mr McConnel referred me to Black v City of South Melbourne
, a case referred to with apparent approval by Riley J as he then was in Van Dongen
. 
19. At the risk of diminishing these reasons by length, I think it important to convey the content of the exercise of discretion expressed in that case. It is this:
The next question is whether there was "reasonable cause" for the failure to give notice. The inquiry here appears to be of a much wider kind justifying a more liberal attitude. The expression "reasonable cause" appears to us to mean some act or omission which operated to prevent the giving of notice, and which was an act or omission which was in the circumstances reasonable. In Quinlivan v Portland Harbour Trust, Sholl, J, used these words: 
"The sub-section means to refer to a cause which a reasonable man would regard as sufficient, a cause consistent with a reasonable standard of conduct, the kind of thing which might be expected to delay the giving of notice by a reasonable man." 

If we are entitled to look at the matter entirely from the point of view of the applicant and his conduct, we are satisfied that he had, in the circumstances of this case, reasonable cause for failing to give the statutory notice. He left the matter in the hands of the Public Solicitor and he was entitled to rely on him doing what was necessary to make his claim. A man could not reasonably be expected to do more. But the problem is whether, when the Public Solicitor has not acted reasonably or with proper care in his client's interest, it is open to the applicant to maintain that he is not bound by the neglect of his solicitor. This is precisely the problem which Sholl, J, had to consider in Quinlivan's Case, supra, in which he said, at p. 29: "The real question, to my mind, is whether the applicant is bound by his solicitor's conduct, and whether that conduct was such that the applicant cannot claim that the delay was occasioned by a reasonable cause". He held that the solicitor's conduct was not that of a reasonably careful and prudent professional adviser, but nevertheless that applicant had shown reasonable cause. His Honour said at p. 30: "Reasonable cause may include, so far as an applicant is concerned, the unreasonable conduct of his agent which he has no reason to anticipate." Illustrations of various kinds are given, and it is said that in such cases it cannot be right to identify the applicant with the agent in considering reasonable cause. 

His Honour said, at p. 31: "The principle which I prefer to adopt, looking at the matter from the point of view of what is just, both to the applicant and the proposed respondent, is to ask myself whether the applicant has done what a reasonable man might have been expected to do in leaving the matter to an apparently competent agent who has let him down. The applicant cannot have contemplated the need to do more, and the proposed defendant cannot fairly or reasonably demand that he should have done more." 

20. In his submissions Counsel for the worker, Mr McConnel, urged that in determining whether to grant an extension of time the Court is only concerned with the failure within the relevant period, ie, in this case the 90 day period between 16 March and 14 June 2011
.

21. In my opinion that submission is plainly right. As was said by the majority in Murray v Baxter
:
You cannot imply a period where one is expressly “specified”. The “period above specified” for the commencement of an action is expressly stated to be “within 6 months of the time of death”; and “within” does not include a period “beyond”. The Act distinctly states and limits within fixed termini a condition precedent; it permits that condition to be excused; if it is excused its effect ceases, and if we were to extend the limits specified we should be creating a different condition.

22. In my opinion, sub-sections (1A), (4) and (5) of section 103D of the Act “distinctly state and limit within fixed termini a condition precedent” and it would be manifestly unsustainable for this Court to “create a different condition”.
23. Counsel for the employer, Mr Liveris, valiantly attempted to convince me otherwise on grounds that I was bound to look at “the entire circumstances of the delay” and, to be fair, that was in the context of his broader submission that prejudice would be caused to the employer by the overall period of delay in the worker bringing his case to trial. Notwithstanding, I am of the view that the employer has been well aware that the worker would attempt to reactivate his claim both before and following the demise of Mark Flynn & Associates
 and, whilst I accept that there has been significant delay in this matter, I fail to see any real prejudice accruing to the employer as a direct result. 
CONSIDERATION
24. As will be seen by the rather tortuous chronology which I have outlined above, from the middle of May 2011 the worker effectively ceded responsibility for the management of his claim to Mr Flynn. Having thereby entered into a formal solicitor/client relationship, in my opinion the worker had a right to expect his claim to be managed in a competent and timely fashion and Mr Flynn would, no doubt, have had responsibilities imposed upon him to do exactly that by the Rules of Practice in New South Wales. 

25. Of course the worker was not entitled to sit on his hands but I could not see in the affidavits, or the extracts of Mr Flynn’s file annexed to them, any indication that the worker was in default by, for example, failing to attend meetings or medical appointments, failing to keep in contact, or the like. As the worker avers at par 17 of his affidavit “My solicitor Mark Flynn at no time informed me that he did not request to mediate my dispute of (sic) Work Health Claim on or before 14 June 2011”.

26. From the Court’s perspective, I would not be critical of the worker for ceding responsibility for the management of his claim to a lawyer: most workers in this jurisdiction are encouraged to do so in what is a complex legislative and procedural environment. Whilst I accept Mr Liveris’ point that applying for mediation is a very easy task, and even absent any direct evidence on the subject, I have little doubt that the worker would have felt intimidated by the content of the Notice of Decision and, wisely in my opinion, sought to obtain proper legal advice about it.
27. Unfortunately for the worker his legal advice referral was to a firm with little apparent knowledge of the procedural and legislative scheme in this jurisdiction. When, ultimately, that legal advisor’s Practicing Certificate was suspended the worker relatively promptly thereafter engaged the services of his current legal advisors. Assuming that the sequence of events asserted in the worker’s affidavit is accurate, it is difficult to escape the conclusion that the worker was being misled as to the actual status of his claim by Mr Flynn but, for obvious reasons, I am not properly able to make any formal finding to that effect.
28. Finally, I should mention two affidavits sworn by the worker on 1 December 2011 and 7 March 2012 respectively, and the first of which ultimately formed part of the aborted Originating Motion filed by Mr Flynn on 29 December 2011. In both those affidavits the worker averred that he was unaware of the 90 day time limit imposed by section 103D(1A) of the Act until such time as he had the benefit of legal advice from Mr Flynn. That was, of course, not true and in his most recent affidavit sworn on 8 August 2102 the worker specifically disavows those averments. It is clear to me that both those affidavits were authored without instructions from the worker by Mr Flynn. Both had “Sign Here” stickers attached to them and were in the context of them needing to be executed and returned to Mr Flynn “as a matter of urgency”
. The worker goes on to aver that he did not read these affidavits carefully and that rings true given the number of factual inaccuracies in them. I infer that the worker was submissively complying with a hurried and urgent request from his solicitor in circumstances where, unbeknown to him, a critical component of his claim had been left unattended by Mr Flynn. Of course I in no way condone the actions of the worker, but I understand them in their context and the worker has now seen fit to address the issue squarely by further affidavit evidence. In the circumstances I do not think it would be reasonable for me to make any adverse finding as to the worker’s credit in this interlocutory stage of the proceeding.

FINDINGS
29. I find that the worker in this Application has established a “reasonable cause” for his failure to apply for mediation within the period referred to section 103D(1A) of the Act. I do so on grounds that "reasonable cause may include, so far as a [worker] is concerned, the unreasonable conduct of his [solicitor] which he has no reason to anticipate."
 
30. To the extent that it is necessary, and only for the purposes of this interlocutory proceeding, I also find on the balance of probabilities that the conduct of Mr Flynn was “not that of a reasonably careful and prudent professional adviser.”

31. Mr McConnel also submitted that the circumstances in which the worker did not submit the application [for mediation] on time, constitute mistake.
 However, given my findings as to reasonable cause, I do not think it necessary for me to reach a concluded finding on mistake.
ORDERS

1.
The time for the worker to seek mediation of the dispute triggered by the employer’s Notice of Decision dated 9 March 2011 is extended. 
2.
The worker is to apply to the Authority to have the dispute referred to mediation within 7 days of today.
3.
The proceeding is adjourned to further Directions Conference at 11:30am on 11 October 2012.

4.
Costs reserved.

5.
Certified fit for Counsel.

Dated this 12th day of September 2012


_________________________
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